CHAPTER

6

Transitional justice
Joleen Steyn Kotze

9780190734497_SA_Politics_2e.indb 138

2020/12/11 11:04 AM

SOUTH AFRICAN POLITICS: AN INTRODUCTION

139

Outcomes
After reading this chapter, you will be able to:
Define transitional justice and discuss its underlying concepts of justice and
reconciliation
Discuss the advantages and disadvantages of truth commissions in relation to
tribunals
Discuss the rationale of, and motivation for, South Africa’s Truth and
Reconciliation Commission
Discuss the structure of the South African Truth and Reconciliation Commission
with a specific focus on the Goldstone and Skweyiya Commissions, the Human
Rights Violation Committee, the Committee on Amnesty and the Committee on
Reparations and Rehabilitation
Assess restorative justice through victimhood and amnesty
Provide an assessment of the success of South Africa’s Truth and Reconciliation
Commission.
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•
•
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Introduction
Ours is a remarkable country. Let us celebrate our diversity, our differences … South
Africa wants and needs the Afrikaner, the English, the coloured, the Indian, the black …
Having looked at the beast of the past in the eye, having asked and received forgiveness
and having made amends, let us shut the door on the past – not in order to forget it but
in order not to allow it to imprison us. Let us move into the glorious future of a new kind
of society where people count … Let that society be a new society – more compassionate,
more caring, more gentle, more given to sharing, because we have left ‘the past of a
deeply divided society characterised by strife, conflict, untold suffering and injustice’
and are moving to a future ‘founded on the recognition of human rights, democracy,
and peaceful co-existence and development opportunities for all South Africans,
irrespective of colour, race, class, belief or sex’. – Desmond Tutu1
How does one heal a nation after a brutal conflict characterised by gross human rights abuses?
This process of securing justice for gross human rights violations and healing a nation after
an authoritarian regime falls is the focus of transitional justice. Transitional justice is a process
that seeks to create the collective memory of brutality and reconcile a nation through a
narrative of the truth of what happened. This is a difficult task, however, as truth is very often
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subjective: my truth will not necessarily be your truth. Arenhövel2 stresses that ‘a basic precondition for democracy lies in the “self-evident truth”, that everybody acknowledges everybody
else as a free and equal citizen’. Therefore, for transitioning states to consolidate their democracies,
the tensions and divisions of the authoritarian past have to be acknowledged and perpetrators
punished, and former enemies need to reconcile and live in peace with one another. This is
not easy to achieve, and Arenhövel3 observed that deciding on a process of transitional justice
introduces a range of ‘political, judicial and ethical problems’.
This chapter discusses and assesses transitional justice through an assessment of South
Africa’s Truth and Reconciliation Commission (TRC). Achieving some sense of justice after a
prolonged period of human rights abuses is essential for emerging democracies to create
stable political systems. Therefore, a discussion about transitional justice and South Africa’s
Truth and Reconciliation Commission is essential. The importance of dialogue and forgiveness
through healing in a post-conflict transition cannot be underestimated. South Africa’s Truth
and Reconciliation Commission – through embracing African values such as ubuntu, Christian
values of forgiveness and creating a reciprocal relationship between perpetrator and victim
– serves as an example of a post-conflict society attempting to facilitate restoration of human
dignity and justice through collective healing. The chapter will discuss the rationale and
motivation for a truth and reconciliation commission; focus on the three committees of the
South African TRC; discuss pre-TRC Commissions; and assess the centrality of restorative
justice through the creation of a reciprocal relationship between victimhood and amnesty
underpinned by the notion of ubuntu. The chapter concludes with an assessment of the success
of the TRC in creating a sense of collective healing and nationhood in the context of the
contested nature of the meaning of justice following human rights abuses and the legacies
of inequality, poverty, and unemployment that shape South African citizenship.

6.1 Transitional justice
What is justice? Is it morally acceptable to torture someone when fighting a just war? What is
a just war? When can human rights abuses be ‘excused’ in the name of justice? Justice is a
highly contested concept in political sciences and so, too, is transitional justice. Morality and
its associated analysis of right and wrong, and good and evil, are very often informed by
individual interpretations based on, among other factors, religion, culture and life experience.
Justice very often remains ‘an ideal of accountability and vindication of rights and prevention
and punishments of wrong’.4 Within the context of democratisation and following systemic
and widespread human rights violation under an authoritarian regime, there is an expectation
that justice will be done and that perpetrators responsible for gross human rights violations
be held accountable for the suffering and abuse they inflicted on others. However, as Knight5
notes, ‘ours is a cultural world … But ours is also a political world’; consequently, demands for
justice cannot always be met.
Transitional justice is a set of practices, mechanisms and concerns aimed at confronting
and dealing with the legacies of past violations of human rights. Transitional justice tools
include:
the International Criminal Court
criminal prosecution by existing or ad hoc courts
formal sanctions, such as banning of political parties
reparations
investigations conducted by truth commissions or independent inquiries

•
•
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•
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institutional reform, including the establishment of formal human rights oversight (for
example, a commission, ombudsman, public protector or special parliamentary committee)
and the introduction, amendment or restoration of a constitution
immunity through amnesties, pardons and other limits on accountability and punishment.

Transitional justice is not as straightforward as merely punishing those who have committed
a wrong. A key criticism of transitional justice is associated with what is known as political
accommodation. Political accommodation (political solution) informs a negotiated settlement
where parties to the conflict seek to create some agreement on how to deal with punishing
those responsible for human rights abuses. Political accommodation within this context
addresses questions such as acknowledging victimhood (through, for example, memorialisation
and/or reparation programmes, among others), whether or not to punish perpetrators, and
how to punish perpetrators. This process is deeply personal for the states involved; ultimately,
political role-players must make decisions that suit their particular post-conflict context.
Other considerations of political accommodation include questions about whether gender
justice will be considered separately, especially as women most often suffer the most during
conflict. Women are often subjected to rape and other forms of sexual abuse, which is used
as a weapon of war and as a means of torture. Women also face a triple oppression of sex, race
and class, especially in the context of the racial oppression that had characterised the apartheid
system. Security sector reform is also an important element of transitional justice measures,
as security forces that under the authoritarian regime had terrorised a nation must be
transformed to protect the nation. These issues are all negotiated and decided upon before
a formal process of transitional justice is agreed upon. The decision to have tribunals or a truth
commission depends, to a large extent, on whether there is a victor’s justice. This essentially
means that if the democratic forces had successfully forced the authoritarian regime out of
power, they could, as the victor, engage in criminal prosecutions. In the absence of a clear
victor and in the context of negotiated settlements,
however, political accommodation and negotiation
generally result in truth commissions, as was the
case in South Africa.
Political accommodation creates an inherent
tension between justice and political stability (peace)
in the absence of a victor’s justice. Asmal6 asserts
that ‘we must deliberately sacrifice the formal
trappings of justice, the courts and the trials for an
even higher good. True, we sacrifice justice because
the pain of justice might be too traumatic … we
sacrifice justice for truth so as to consolidate
democracy to close the chapter of the past and
avoid confrontation’. Yet, as Pillay7 notes, the concept
of justice is central to most contemporary vocabulary,
framing all wrongs committed as injustices.
Transitional justice approaches and institutions
need to strike a balance between justice and peace.
In other words, ‘a natural tension between shortterm (stop the violence) peace-building objectives Figure 6.1: South African women will not
be side-lined.
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and long-term addressing the root cause of violence projects’8 underlies any transitional justice
process. This becomes a delicate balancing act in which transitioning states seek to ensure
conditions that result in political stability to facilitate a successful and peaceful transition to
democracy, on one hand; on the other hand, transitioning states must also attempt to deal
with society’s demands for justice.

6.2 Restorative versus retributive justice
There is an inherent tension between retribution (punishment) and reconciliation (nationbuilding). Born in the post-Second World War context with the Nuremburg Trials, the prosecutions
of war criminals through tribunals to get justice advocates individual guilt and is based on
the assumption that victims desire retribution through punishment of perpetrators.9 The
extent to which tribunals and reconciliation are compatible goals is highly debated. Those
who support the idea that punishment and retribution lead to reconciliation argue that
tribunals see that justice is done, establish the truth of what crimes have been committed, by
whom, and individualise guilt.10 Retributive justice is essentially underpinned by the Western
principle that people are innocent until proven guilty.11
Tribunals tend to be perpetrator-orientated in that they set out to address the need for
individual accountability when answering for crimes committed against humanity.12
Individualising guilt is also seen as a means to reconcile a nation since through a tribunal one
is able to distinguish between perpetrator and victim.13 However, there are often thousands
of people who were involved in human rights violations in a conflict and, as such, it is nearly
impossible to prosecute all of them: ‘no tribunal can prosecute every individual with blood
on his/her hands’.14
In justifying the relationship between individualising guilt and reconciliation, advocates of
tribunals present five arguments: 15
1. Tribunals act as a deterrent against future human rights abuses and sustained violence
and atrocity.
2. Criminal actions against human rights violators is a duty under international law.
3. It breaks the cycle of impunity that leads to perceptions of injustice.
4. Through tribunals and criminal courts, vigilante actions against perpetrators are
avoided in that perpetrators account for their actions.
5. Individualising guilt removes perceptions that whole ethnic groups or communities
are responsible for human rights violations.
However, as Clark16 and Chopo17 argue, tribunals often prosecute only a few perpetrators; as
such, they are merely symbolic in that these perpetrators are tried as representatives of entire
population groups. This undermines reconciling and healing a divided nation as only a few
are punished while many perpetrators remain free.
Born in a post-Cold War context, restorative approaches to justice are associated with nontribunal methods such as truth commissions and ritualistic ceremonies underlined by the
principle of national healing. In keeping with this tradition, the use of non-tribunal truth
commissions and what are considered traditional approaches to transitional justice were
advocated based on the fact that truth commissions and traditional approaches to transitional
justice focus on healing of civil society, are able to trace societal patterns of atrocity and help
with reconciliation through a process of ritual forgiveness and dialogue.18 Retributive justice,
advocates of restorative justice argue, is based on Western notions of justice, and the idea that
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if someone has wronged you they must be punished by a court of law is not necessarily
universally applicable. In this context, Leebaw19 identified two problematic assumptions of
retributive justice. Firstly, a tribunal will not necessarily carry legitimacy in the eyes of the
population in a cultural context; the conception of justice and what is right and wrong remains
relative. Secondly, tribunals do not necessarily operate with the assistance and blessing of local
elites and are very often insensitive to the cultural context. Therefore, one cannot underestimate
the importance of the cultural conception of justice and when justice has been done. Justice
remains inherently subjective and must, therefore, carry the proverbial blessing of the community.

6.3 Reconciliation
Social solidarity is important to any transitional justice process. Whether a state embarks on
a truth commission or a tribunal, the outcome of such a process needs to be a reconciled
nation in which social solidarity has been restored or created. Restorative justice approaches
aim to restore human dignity and repair a broken relationship between victim and perpetrator,
while retributive justice processes argue that reconciliation comes from a sense that those
who wronged us have been punished.20 Gilbert and Settles21 stress that:
restorative justice views crime as a harm to individuals, their neighbourhoods, the
surrounding community, and even the offender. Crimes produce injuries that must be
repaired by those who cause the injury. In this sense, crimes are more than a violation
of law, and justice is more than punishment of the guilty. Restorative justice strives to
promote healing through structured communication processes among victims, offenders,
community representatives and government officials. It also strives to accomplish these
goals in a manner that promotes healing through structured communication processes
… It also strives to accomplish these goals in a manner that promotes peace and order
for the community, vindication for the victim, and recompense for the offender. Under
this restorative perspective, justice is not based on punishment inflicted but the extent
to which harms have been repaired and future harms prevented.

Figure 6.2: Truth as justice
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Therefore, the key difference between retributive and restorative justice with regard to
reconciliation is primarily based on defining a crime against humanity and what the ultimate
outcome of the transitional justice process should be. In terms of retributive justice, a crime
against humanity violates law; as such, those who have broken the law must be punished.22
Restorative justice, however, sees a human rights abuse as violating relationships and people;
as such, any intervention must be aimed at restoring that relationship and learning from it so
as not to repeat the same criminal behaviour.23 Another key difference between truth
commissions and tribunals relates to their overall purpose, conception of truth and rules of
evidence.24 Tribunals want to determine guilt or innocence, whereas commissions want to
create the story of the atrocities that happened. Tribunals are limited in the evidence that they
hear, and are bound by facts that can be tested and verified. Truth commissions, however, do
not only focus on the facts, but also rely on the testimony of victims, rending the account of
each victim as a truth on its own.25
Constructing social solidarity entails restoring the ‘humanness’ of groups involved in the
conflict so that parties in the conflict start to focus on their common welfare.26 In this sense,
ubuntu plays a central role in constructing peace and social solidarity in that it is considered the
essence of humanity. The concept of ubuntu becomes central in constructing a sustainable peace
in that ‘the lessons for peace building [are] that by adopting and internalising the principles of
ubuntu, we can contribute towards creating healthy relationships based on recognition that
within the web of humanity everyone is linked to everyone else’.27 This is especially relevant
when dealing with issues of transitional justice. By adopting and internalising ubuntu, principles
of forgiveness and reconciliation create positive strategies for peace-building.28
That said, reconstructing a nation and society after a violent conflict is a long process and
it is the responsibility of all stakeholders to be involved in that process. Restorative justice is
merely one element of reconciling a nation. An element of learning to live, work and play
together becomes central to sustainable peace in that the stereotypes that fuelled the conflict
need to be broken down.
Coupled with restorative justice, vital components of transitional justice need to be addressed,
including accountability, deterrence, creation of historical records, fostering healing and
reconciliation, redress for victims, successful trials that remove perpetrators from communities,
and contributing to capacity-building and reform of the political, judicial and security sectors
in post-conflict societies within an organised, holistic peace-building effort.29 The primary
goal of transitional justice is reuniting a divided nation through its citizens’ historical experiences
to create peace. Peace, as Pillay30 reminds us, ‘is not simply the absence of war, but should be
thought of as a process of creating lasting harmony’.
Reconciliation cannot happen if there is not a narrative truth. Yet truth remains a contested
term. Truth is dependent on how trustworthy we believe the spoken truths of people to be.
In other words, we have to believe what others are saying to accept their word as truth.
Interestingly, in 2004 Gibson31 found that 44.5% of black South Africans did not believe what
white South Africans said, and 35.9% of white South Africans did not believe black South
Africans. By 2010, Gibson and Claasen also found that in general, approximately 53% of black
South Africans found white South Africans untrustworthy, while 29% of white South Africans
found black South Africans untrustworthy.32 However, when asked whether one could believe
what black South Africans say, 37% of white South Africans agreed that one could not believe
what black South Africans say.33 If a political community remains mistrustful of its fellow
members, the divisions of the past will remain a continuing legacy of the authoritarian regime.
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Similarly, a political community also needs a common understanding of what reconciliation
means and how ordinary people experience reconciliation in their daily lives.34 The Institute
for Justice and Reconciliation through their South African Reconciliation Barometer Survey
found that forgiveness is commonly associated with South Africans’ interpretation of
reconciliation.35 Following forgiveness, South Africans flag peace and moving on as the second
and third most cited interpretation of reconciliation, while truth ranked fourth.36
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Figure 6.3: The meaning of reconciliation for South Africans
Figure 6.3: The meaning of reconciliation for South Africans

Source: Adapted from Institute for Justice and Reconciliation. (2019). South African Reconciliation Barometer:
Source: Institute for Justice and Reconciliation. (2019). South African Reconciliation Barometer: 2019 Survey
2019 Survey Report. Available at http://www.ijr.org.za/home/wp-content/uploads/2019/12/800108-IJRReport. Available at http://www.ijr.org.za/home/wp-content/uploads/2019/12/800108-IJR-Barometer-ReportBarometer-Report-2019-final-web.pdf [Accessed 9 April 2020].

The Institute for Justice and Reconciliation further stresses that ‘understanding what reconciliation
is has implications regarding whether they [South Africans] have experienced reconciliation,
whether they think it is needed, and whether they think South Africa has made progress with
the reconciliation process’.37 To this effect, the Institute for Justice and Reconciliation found
that an overwhelming majority, 77% of respondents, felt that the country is still in need of
reconciliation.38 Thus, while 66% of respondents agreed that the TRC had laid a good foundation
for reconciliation in South Africa,39 an overwhelming majority feel the need for reconciliation.
Thus, if reconciliation implies forgiveness, it would seem that South Africans still feel a need
to forgive and receive forgiveness. An important question is thus what obstacles remain that
inhibit finding forgiveness in a South African context. Here, the Institute of Justice and
Reconciliation found that key obstacles, in order of importance, are:40
1. corruption
2. political parties who exploit social divisions for political gains
3. people who were disadvantaged under apartheid continue to be poor
4. the continued use of race categories to measure transformation
5. high levels of gender-based violence
6. not addressing racism.

9780190734497_SA_Politics_2e.indb 145

2020/12/11 11:04 AM

146

CHAPTER 6: TRANSITIONAL JUSTICE

Interestingly, the findings suggest that there seems to be a collective concern with corruption,
race-based politics, and continued racialised patterns of poverty. This seems to support Gibson’s
observation that economic issues cut across racial lines due to a racial diversification of the
middle class strata in South Africa.41 Gibson42 further observed higher levels of prejudice
among black South Africans when compared to other racial groups in the country. If we
consider this, it could be related to political parties exploiting social divides as well as the
racialised nature of poverty that continues to shape daily life for those who were effectively
excluded during the apartheid years. It would thus seem that, although racial interaction has
increased, a need for forgiveness and dealing with the past remains.

6.4 Seeking a pathway to transitional justice in a transitioning
South Africa
Deciding on a process of transitional justice following the fall of apartheid was not an easy
task. As highlighted earlier in this chapter, justice is a contested concept and different ideas
of punishment, retribution or forgiveness will determine whether transitional justice processes
are judged to be a success or a failure. Competing political interests and goals dominate any
negotiated transition. There is an inherent tension between justice and political accommodation
in securing a peaceful negotiated transition to democracy. States generally have three options
when deciding on which process of transitional justice to follow:43
1. a collective amnesia underpinned by the notion of ‘forgive and forget’
2. tribunals underpinned by the notions of retributive justice and an eye for an eye
3. truth commissions underpinned by the notion of restorative justice and healing
through truth-telling and dialogue.
Deciding on a process of transitional justice and holding perpetrators of gross human rights
violations accountable for their actions is not an easy task and requires delicate political
manoeuvring not to undermine delicate negotiations and compromises that characterise the
transition phase. The end goal of transitional justice is supposed to facilitate the strengthening
and consolidation of a democracy. As such, the decision about which process to follow becomes
a delicate balancing act between political accommodation and ensuring wider public legitimacy
for the process of transitional justice. In this sense, Skaar44 highlights three underlying principles
that drive the political interests of an outgoing authoritarian regime such as the apartheid
state. Firstly, the main interest – and, indeed, the overarching political objective – of any
outgoing authoritarian regime is to avoid prosecution and thus escape being given public
blame for gross human rights violations. Secondly, victims of gross human rights violations
want some sort of retribution or justice to be done, as well as to find out the truth about what
had happened to loved ones and friends – thus they seek truth and justice. Lastly, any emerging
transitional democratic government wants to ensure that it remains in power and, as such,
the overarching goal is emerging victorious at the founding election in the short term. A
longer-term goal for any transitioning democratic government is to see democratic consolidation;
achieving national reconciliation thus becomes central.
Questions about how to deal with human rights abuses committed during the apartheid
past and the issue of amnesty remained highly contentious during the various negotiation
platforms that characterised South Africa’s negotiated transition. Abuduroaf45 observed that
the South African negotiated transition was unique in that it emerged as a result of political
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compromise and accommodation (essentially a political solution) between oppressor and
liberator. In this sense:
[t]he outgoing government wanted to protect their members from civil and criminal
prosecutions; and the liberation movements wanted to hold the previous government
accountable for past human rights abuses. A blanket amnesty was considered at the
negotiations. However, this was rejected by the representatives of the democratic
movements. Full prosecutions of those who had committed gross violations of human
rights were also not an option that the apartheid government would accept. The
negotiation concluded in a settlement [of ] individual amnesty.46

Inquiry into
allegations of
torture and
inhumane
treatment of
ANC detainees
and prisoners at
ANC detention
camps

1993 Motsuenyane Commission

Inquiry
regarding the
Prevention
of Public
Violence and
Intimidation by
the apartheid
state

1992 Skweyiya Commission

Allegations of
presence of hit
squads of the
apartheid state

1991 Goldstone Commission

Conditions of
inhumane
treatment in
Angolan camps
of the ANC

1989 McNally Commission

1984 Stuart Commission

Similarly, as Skaar47 stresses, any transitional justice option needs to ensure that both the
short-term and long-term goals of all key political actors can be met while ensuring that there
is large-scale public support for, and buy-in of, the transitional justice option decided upon.
Forgetting the legitimacy needed from the public may impact negatively on eventual democratic
consolidation as national reconciliation may be superficial and not generate sufficient
engagement between former enemies to build the strong national identity that democratic
consolidation requires.
It is important to note that during the South African transition and the adoption of the
interim Constitution of 1993, various commissions of inquiry detailed gross human rights
violations perpetrated by both the state security forces and the liberation movements, such
as the ANC. The negotiations also took place during a time of political violence and volatility
(see Chapter 4). Negotiations were often abandoned due to increasing violent actions and
role-players assigning blame for these actions.
Inquiry into
torture and
human rights
at ANC
detention
camps

Figure 6.4: Commissions of inquiry, 1984–1993

Two commissions of inquiry proved particularly important for the final decision to embark
on a truth commission: the Goldstone Commission of 1991 and the Skweyiya Commission
of 1992.
The Goldstone Commission of Inquiry into Prevention of Public Violence and Intimidation
was appointed by former president F. W. de Klerk and specifically tasked to investigate and
report on continued political violence that could have derailed a peaceful negotiated settlement
to democracy. Indeed, the Goldstone Commission was seen as ‘the greatest hope for an end
to violence’.48 The Commission concluded that a third force fuelled political violence and that
some within the apartheid state security apparatus perpetuated political violence during the
transition period.49 The term ‘Third Force’ was generally used during the transition period to
refer to pro-apartheid groups and/or organisations that sought to undermine a peaceful
negotiated settlement.50 These groups or individuals thus acted as an unchecked force in the
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political environment and sought to orchestrate political violence between competing groups.
Although there was no organisation formally known as the Third Force, the ANC believed that
a group of military or paramilitary role-players were exploiting tensions between the ANC
and IFP, which led to political violence in KwaZulu-Natal and Gauteng in an effort to undermine
a negotiated settlement.51 Further to this, the Goldstone Commission is criticised for not
investigating or dealing with other role-players, such as the Inkatha Freedom Party and the
African National Congress, in the escalating political violence.52 The Goldstone Commission
also found that some within the apartheid security apparatus were involved in illicit arms
trafficking and supplied arms to groups opposed to the transition and a possible ANC
government.53 Therefore, through the Goldstone Commission, the allegation that some within
the apartheid government had orchestrated violence to derail negotiations could be proven.
A key question about Third Force activity during South Africa’s negotiated settlement was
whether the National Party sanctioned these activities. While the ANC had accused the National
Party of sanctioning and funding Third Force activities, the Truth and Reconciliation Commission
found that while a Third Force had orchestrated political violence between the ANC and the
IFP, there was no conclusive evidence that this was done with the blessing of the National
Party.54 There was evidence to prove that a group of rogue military personnel within the South
African National Defence Force had acted of their own accord to hinder a peaceful transition
to democracy. While testifying in front of the Amnesty Committee, Eugene de Kock, a high
ranking military officer, stated that ‘my personal attitude and the attitude of some of my
members was that we would rather fight to the bitter end, that we would rather enter a war
and run to the mountains before we reached any point of compromise’.55
This facilitated an easier political compromise on the issue of amnesty, as the apartheid
state was now accused of undermining the political transition. This had somewhat weakened
the public image of the negotiators of the state and, to increase its public legitimacy, apartheid
negotiators could be more open to compromise on the issue of amnesty.
In August 1991, the ANC had to honour its agreement to release all prisoners and detainees
held in its various camps throughout the African continent. Through what became known as
the Returned Exile Committee (REC), the detainees soon disclosed horrific accounts of torture,
inhumane treatment, forced false confessions and other gross human rights violations. While
the majority of what the ANC had termed the ‘most notorious’ detainees felt that they did not
want anything further to do with the ANC, others vowed that they were still loyal to the ideals
of the ANC. Following these revelations, the Skweyiya Commission was established by former
president Nelson Mandela to investigate these allegations. The main findings of this Commission
related not only to the acknowledgement that torture and other gross violations of human
rights did, in fact, occur in ANC detention centres, but that the focus should be on who had
perpetuated a human rights violation against whom.56
The report further noted that while the ANC as a liberation movement had subscribed to
the Geneva Convention of 1949 with regard to the treatment of prisoners of war, ‘the limited
evidence placed before the Commission revealed a shocking and persistent violation’ of human
rights within detention camps. Human rights violations included long periods of detention
and the physical conditions of detention, such as insufficient sanitation, limited access to
water and overcrowding in cells. A daily reality for detainees included being given a new name,
such as ‘pig’, ‘donkey’ or ‘fool’; hard labour, such as breaking stones, hauling water carts and
digging trenches; torture, including beatings, solitary confinement for extended periods and
forced confessions extracted through torture (such as burning the soles of detainees’ feet with
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a candle) and beating detainees for 14 hours at a time.57 In concluding its work, the Skweyiya
Report stressed that:
Some of the witnesses whom we saw have been brutalised and broken. Not only have
they had to endure physical and psychological trauma, but their lives have been shattered
by poverty, interrupted education and disability. Yet, despite the ordeals that they have
endured, most are without rancour. They seek, in the main, simple justice: a recognition
that they have been wronged and assistance to rebuild their lives.58
What thus emerged from this statement is a conceptualisation of justice as a means of recognition
that human rights abuses had indeed occurred. However, building on this, the conception of
justice also entailed that some form of reparation or assistance would aid in finding justice for
these victims. The Skweyiya Report stressed that labelling returning detainees as ‘the most
notorious suspected agents’, the ANC had ensured that these individuals endured further suffering
as they were ostracised in their communities, even though they had never been found guilty of
any wrongdoing.59 The Skweyiya Report thus stressed that ‘their punishment for unproven crimes,
therefore, has been double: lengthy period of detention without trial and ostracism upon their
release’.60 The Skweyiya Report concluded its work with the following statement:
There are serious allegations that certain prisoners simply disappeared or were murdered.
For the families of the missing and the deceased, the suffering continue until the truth
emerges. But it is not only for the families and friends of victims who are entitled to be
told the truth. The violation of human rights is a matter of both national and international
concern. The proper investigation and exposure of human rights violations is therefore
an obligation which, in our view, cannot be evaded. This obligation applies to all, including
the state. At a time when there are serious allegations of abuse perpetuated by highranking State officials, we believe that the ANC could set an example by initiating its
own investigation into the allegations of disappearance and death.61
Following the conclusion of the Skewyiya Commission, the Motsuenyane Commission was
established in 1993 to investigate the findings of the Skweyiya Report.62 The Motsuenyane
Commission found – after public hearings, inspections of ANC detainee camps and consideration
of 2 500 pages of evidence – that human rights abuses did occur under the detaineeship of
the ANC.63 Following this, the ANC called for the establishment of a truth commission to
investigate gross human rights violations of both the apartheid government and liberation
movements since 1948.64 The ANC had stressed that although the liberation movement
accepted the findings of both the Skweyiya and Motsuenyane Report, these gross human
rights violations must be seen against the broader human rights violations that had occurred
in South Africa for a much longer period.65 What became increasingly evident was that both
sides had committed wrongs and, as such, that all parties had to account for their human
rights violations. Indeed, the TRC stressed that:
There is consensus that atrocious things were done on all sides. We know that the state
used its considerable resources to wage a war against some of its citizens. We know that
torture and deception and murder and death squads came to be the order of the day.
We know that liberation movements were not paragons of virtue and were often
responsible for egging people on to behave in ways that were uncontrollable. We know
that we may, in the present crime rate, be reaping the harvest of the campaigns to make
the country ungovernable …66
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The South African Truth and Reconciliation Commission was officially established with the
Promotion of National Unity and Reconciliation Act, No. 34 of 1995. The Act mandated the
establishment of the Truth and Reconciliation Commission (TRC) with a mandate to investigate
and establish a complete narrative of gross human rights violations from 1 March 1960 to 5
December 1993.67 This Act further provided the rationale for a truth commission as opposed
to a tribunal through highlighting that:
since the Constitution states that in the pursuit of national unity, the well-being of all
South African citizens and peace requires reconciliation between the people of South
Africa and the reconstruction of society; and since the Constitution states that there is
a need for understanding but not for vengeance, a need for reparation but not retaliation,
a need for ubuntu but not for victimisation; and since the Constitution states that in
order to advance such reconciliation and reconstruction amnesty shall be granted in
respect of acts, omissions and offences associated with political objectives committed
in the course of the conflicts of the past.68
It becomes evident that in the pursuit of transitional justice, the rationale of, and motivation
for, the South African TRC was firmly rooted in the restorative justice tradition. The South
African case thus followed a model of political compromise. In this scenario, the necessary
political outcome is a truth commission as part of ‘a compromise solution whereby both
get a bit of what they want’.

6.5 South Africa’s TRC
The South African TRC was established following wide public consultation with all stakeholders,
including national and international anti-apartheid activism and human rights civil society
organisations. The first hearings were held in East London in April 1996. The overall purpose
of the TRC was the promotion of national unity and reconciliation based on a spirit of
understanding that South Africans can rise above apartheid-constructed divisions.69 In order
to achieve this, the TRC had a threefold mandate:
1. Investigate and report on apartheid-era human rights violations
2. Grant amnesty to perpetrators on the basis of full disclosure
3. Make recommendations regarding reparations.
In interpreting its mandate, the TRC had to get consensus on what was meant by a gross
human rights violation; assess how one restores human and civil dignity; and determine the
individual and institutional motives and perspectives that gave rise to human rights violations
and the associated terminology of victim and survivor, what was meant by ‘perpetrator’, and
who would be considered victims of gross human rights violations.70
Similarly, while attempting to interpret gross human rights violations the TRC found itself
torn between what was considered too wide or too narrow an interpretation of what would
constitute a gross human rights violation.71 To this effect, the TRC resolved that ‘a deep awareness
of this [apartheid] discrimination and dehumanisation made it very difficult … to concentrate
only on those whose rights had been violated through acts of killing, torture, abduction and
severe ill-treatment’.72 Indeed, in making assessments of what could constitute severe illtreatment, a number of organisations had made submissions that included forced removals
and Bantu education, which the TRC resolved could be considered a violation in the category
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Figure 6.5: The first TRC hearing in East London on 15 April 1996

of severe ill-treatment.73 However, given the specific mandate of the TRC to focus on human
rights violations committed during a specified period that resulted in severe physical and/or
mental injury, the focus was not on the legislative Acts of the apartheid state but rather on
specific, politically motivated, violent acts that violated the bodily integrity rights of the victim.74
While several Acts (see Table 6.1) were deemed to be gross human rights violations, the TRC
also declared apartheid a crime against humanity.75
Table 6.1: Key apartheid legislation deemed to be gross human rights violations76
Year in which Legislative
Basic premise of the Act
the legislation Act		
was passed

Why it was a gross human
rights violation

1950

Population
Registration
Act

Required every South African
to be registered in terms of
their race

Crude and imprecise wording
resulted in many – especially
Coloured – family members
being registered as White or
Coloured; this split many
families

1950

Group Areas
Act

Demarcation of the entire
territory of South Africa into
areas for exclusive occupation
by specific race groups

Mass population transfers that
saw the destruction of many
communities and homes that
had been in families for
generations, resulting in huge
property and income losses
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Immorality
Amendment
Act

All future interracial marriages For interracial couples, this Act
resulted in untold suffering
were prohibited
through harassment, public
humiliation and the destruction
of marriages and family bonds.
Any sexual contact between
Some committed suicide as
different race groups was
a result
strictly prohibited

1950

Suppression
of
Communism
Act

Banning of the Communist
Party and any other party that
sought to oppose the
apartheid state

1953

Separate
Amenities Act

The racial separation of parks, Specified facilities and
zoos, beaches, libraries, and
amenities were closed to black
sports grounds, among others people

1953

Bantu
Education Act

Laid the foundation for
inferior and separate
education for black people,
based on the racist notion
that black people could only
be educated in accordance
with the opportunities open
to them in life

The destruction of better
missionary schools by stopping
funding for these schools and
the underskilling of generations
of black children, leaving them
under-equipped for
skilled work

1959

Extension of
University
Education Act

Imposed apartheid in the
tertiary education sector,
creating separate tertiary
education institutions for
different race groups

Denied black students the
opportunity to study at a
university of their choice and
made it illegal for white
universities to admit black
students, except with ministerial
permission

1949 and 1950

Prohibition of
Mixed
Marriages

The definition of communism
was so broad that any party that
the National Party found
threatening could be banned
under this Act

In order to achieve its mandate, the TRC contained three broader Committees, each tasked
with a specific role in order to facilitate the goals and mandate of the TRC as captured in
legislation. The specific Committees of the TRC were the Human Rights Violations Committee
(HRVC), the Amnesty Committee, and the Reparations and Rehabilitation Committee. Collectively,
these Committees were charged with the overall construction of South Africa’s horrific past,
the granting of amnesty, and making recommendations about reparations to victims of
apartheid and, as such, to aid in the creation of national unity and the eventual reconciliation
of South Africa following the fall of the apartheid regime. The HRVC constructed a macronarrative of gross human rights violations.77 It received over 21 000 statements, with over
7 000 applications for amnesty.78 The HRVC was able to subpoena witnesses and had access
to government archives and documents. However, the HRVC found that a vast amount of
documentation had been destroyed, specifically documentation that dealt with the involvement
of security forces in encouraging political violence during the transition period.79
The HRVC held different types of hearings in attempting to construct a complete narrative
of gross human rights violations. This included public victim hearings; theme hearings dealing
with specific themes such as youth and children, compulsory military service and the Gugulethu
Seven killings, among others; and institutional hearings focusing on the conditions of prisons
in which detainees were held, the media and the role of business during apartheid, among
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others.80 The HRVC thus attempted to cast a wide net to capture as complete a narrative as
possible in detailing gross human rights violations. The HRVC was also cognisant that truth is
contested and that we construct different truths about similar events. Therefore, truth was
presented in the form of four notions of truth.81 Factual truth was truth that was able to
corroborate evidence and that was based on factual information.82 Narrative truth was
constructed through the stories of victims and perpetrators, generally transmitted via the
media to the broader South African public and linked to the oral tradition that informs African
culture.83 Narrative truth was considered central to the HRVC in reconstructing the horror of
gross human rights violations during the apartheid years. Social truth concentrated more on
establishing a connection between the work of the TRC and the broader South African public.84
It is therefore not surprising that the South African TRC was one of the first truth commissions
in the world to broadcast its hearings and activities through various media, including television,
radio and newspapers. The fourth notion was healing and restorative truth, which places the
facts and what they mean in the context of human relationships in order to facilitate an
understanding of the motivation for the gross human rights violation.85 This truth is based on
the narrative or oral tradition history to facilitate an understanding between victim and
perpetrator, allowing the parties in conflict to tell their story and, through this, to build a
bridge towards forgiveness and reconciliation.
The Amnesty Committee was responsible for the processing and decisions of both criminal
and civil amnesty applications, while the Reparations and Rehabilitation Committee was
charged with making recommendations for support for victims and to find ways to restore
victims’ human dignity based on the findings of the Amnesty Committee and the HRVC.86 The
primary goal of the Reparations and Rehabilitation Committee was to develop strategies to
prevent future human rights violations.
Key outcomes of South Africa’s TRC included the following:
1. An acknowledgement that apartheid was indeed a crime against humanity and that its
impact extended beyond physical torture, but also affected the dignity and rights of
the black majority. This was evident in the exclusive nature of the National Party’s
apartheid policy, which overwhelmingly benefited the white community at the cost of
the black community. Therefore, the apartheid state was seen as the main perpetrator
of apartheid as an international crime against humanity. The TRC did not necessarily
excuse the international community from its involvement – whether political,
ideological or economic – in sustaining apartheid. The TRC noted that the moral
justification of fighting a ‘communist threat’ did not excuse human rights violations.87
2. The TRC found that the main perpetrators of violence were the South African state and
the Inkatha Freedom Party. However, the TRC also found that the ANC had engaged in
human rights violations. The PAC had primarily targeted civilians and was thus
accountable for gross violations of human rights and transgressing international
humanitarian law through their programme that targeted white civilians, like the St.
James Massacre of 1993. To this effect, the TRC noted that ‘a venerable tradition holds
that those who use force to overthrow or even to oppose an unjust system occupy the
moral higher ground over those who use force to sustain that same system … This
does not mean that those who hold the moral higher ground have carte blanche as to
the methods they use … we move in a moral universe where right and wrong and
justice and oppression matter’.88
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Box 6.1: Key figure
Desmond Tutu

Archbishop Emeritus of Cape Town, Desmond Tutu was born in 1931 in Klerksdorp, South
Africa. Tutu is a human rights activist and Nobel Prize laureate (1984) for his role in opposing
the apartheid state. As chairperson of the Truth and Reconciliation Commission, his work
focused on achieving healing and forgiveness through narrative and truth. As a key human
rights activist, much of Tutu’s work focused on achieving equality and recognition of all
human beings as equals in society. Indeed, Tutu has stated that ‘I am not interested in
picking up crumbs of compassion thrown from the table of someone who considers himself
my master. I want the full menu of rights’. His work and commitment to advancing and
advocating for civil and political liberties for all is a lasting legacy. As a member of the Elders,
a group of global leaders ‘working for peace, justice and human rights’ (https://www.theelders.
org/who-we-are), Tutu continues to advance and be a voice of human rights for all.
For more information, see https://www.youthforhumanrights.org/voices-for-human-rights/
champions/desmond-tutu.html; https://www.theelders.org/profile/desmond-tutu; https://
www.theelders.org/profile/desmond-tutu

Figure 6.6: Archbishop Emeritus of Cape Town, Desmond Tutu
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3. The TRC produced a 3 500-page report that is seen as a ‘sufficient’ truth of the horrors
of South Africa’s apartheid past. Thus, while truth remains contested, the TRC provided
a balanced report, highlighting the wrongs committed by both the apartheid state
and liberation movements.
4. The TRC found that the Third Force had indeed sought to undermine a peaceful
negotiated settlement in South Africa, but that these individuals did not necessarily
act with the blessing of the National Party.

6.6 Evaluating the successes and failures of the TRC
The issue of amnesty was particularly sensitive and it is here that the TRC received the most
criticism. However, as the TRC noted, ‘amnesty is not meant for nice people. It is intended for
perpetrators … Amnesty is a heavy price to pay. It is, however, a price the negotiators believed
our country would have to pay to avoid an “alternative too ghastly to contemplate”’.89 Amnesty
was incorporated into the overall discourse of reconciliation through providing an incentive
for perpetrators of human rights violations to come forward and reveal the truth of their
actions. This was constructed on the notion that there can be no healing without truth and
of course, no reconciliation without forgiveness. Essentially, the discourse about amnesty built
on the notion of ubuntu and Christian values of forgiveness in that through forgiveness, one
can restore the dignity of another. This is demonstrated in the following example presented
by author Antjie Krog,90 who relates the tale of a mother whose son was killed by the security
police in 1986. The mother stated:
This thing called reconciliation … if I am to understanding [sic] correctly … if it means
this perpetrator, this man who has killed Christopher Piet, if it means he becomes human
again, this man, so that I, so that all of us, get our humanity back … then I agree, then I
support it all.
In analysing this statement, Krog further notes the following:
First, she makes it clear that she understands that the killer of her child could kill, because
he has lost his humanity, he is no longer human. Second, she understands that to forgive
him would open up the possibility for him to regain his humanity. Third, she understands
that the loss of her son affected her own humanity; she herself now has a tainted humanity.
Fourth and most important, she understands that if indeed the perpetrator feels himself
driven by her forgiveness to regain his humanity, then it would open up for her the
possibility to become fully human again.91
The TRC, while not a judicial entity, had quasi-legal powers such as the right to subpoena
witnesses and documentation and the power to grant amnesty. This process, the TRC argued,
would lead to different levels of reconciliation through first coming to terms with the past.
Reconciliation was thus conceptualised as a process with different levels.92
The TRC also stood accused of forcing reconciliation through what is often construed as a
religious discourse in the Christian tradition,93 and of commissioners creating a perception
that reconciliation was the acceptable response.94 Further criticisms of the TRC included the
accusation that it had presented a limited truth,95 and that it ignored many ordinary people
who had been displaced in their own country and had focused only on political activists.96
Gibson97 and Guelke98 also highlight that some argued extensively that the truth did, in fact,
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divide South Africans further instead of leading to reconciliation. The task undertaken by the
TRC would inevitably be a grave and great endeavour; as such, one cannot be surprised
that there is much criticism of the TRC’s activities, approach and final report. Indeed, the
TRC99stressed that:
we should accept that the truth has emerged even though it has initially alienated people
from one another. The truth can be, and often is, divisive. However, it is only on the basis
of truth that true reconciliation can take place. True reconciliation is not easy; it is not
cheap.
The price of institutional reconciliation had been to sacrifice retributive justice for political
stability. This does not mean that further initiatives must now be ignored. Central to this is
the issue of reparations. In fact, the TRC also made a strong link between reconciliation and
redistribution. In this sense, the TRC100 stresses that:
gross socio-economic inequalities are the visible legacy of the systematic, institutionalised
denial of access to resources and development opportunities on the grounds of colour,
race and sex … Thus, not only must we lay the foundation for a society in which physical
needs will be met; we must also create a home for all South Africans. The road to reconciliation,
therefore, means both material reconstruction and the restoration of dignity. It involves
the redress of gross inequalities and the nurturing of respect for our common humanity
… It implies wide-ranging structural and institutional transformation … It requires restitution
and the restoration of our humanity – as individuals, as communities, as a nation.
So, it is not surprising that the slow pace of transformation and inadequate service delivery
has resulted in an assessment of South Africa’s TRC as sacrificing social and economic justice
for political justice.101 Mamdani102, in his address to the Mapungubwe Institute, stressed that
South Africa emerged from what he termed a ‘survivor’s justice’. This entails for South Africa
that ‘the real exchange took place before the TRC was set up, in the negotiations known as
CODESA. It was not an exchange for truth, but amnesty for political reform, that reform being
the dismantling of juridical and political apartheid’.103 Further to this, Krog104 stresses that that
the disappointment in, and anger towards, the TRC in present-day South Africa is:
a sign that in terms of ubuntu they feel that the perpetrators had simply washed their
hands at the forgiveness and now continue as unperturbed as before … they DID forgive,
but NOW that no sign of change or interconnection is expressed, they are angry. The
current swell of TRC resentment has to do with thwarted ubuntu beliefs NOW …
It is therefore evident that as South Africa progresses to the third decade of democracy, the
skeleton of possible reconciliation has not been sufficiently filled to build a truly reconciled
South Africa. While there are sporadic moments when South Africa presents a united front –
such as in times of great joy, for example when the country won the bid to host the 2010 FIFA
World Cup, times of great sorrow, for example when Nelson Mandela passed away in December
2013, and the shared jubilation of #StrongerTogether when the South African Rugby team
won the Rugby World Cup in 2019 under the leadership of the first black captain – these
moments of unity cannot constitute complete reconciliation. Reconciliation in lieu of political
compromises, without what is perceived as any real material benefit (meaning transformation
and increased socio-economic equality) and continuing inequalities in education can derail
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the reconciliation project the TRC started in 1995. If the substantive democratisation issues
of poverty and inequality are not sufficiently addressed, the foundation that the TRC sought
to create for reconciliation and peace will be weakened.

Box 6.2: Perspective

Contested truth in South Africa’s TRC
South Africa’s TRC process is often hailed as reconciling a divided nation. Yet, as Guelke105
stresses, the South African TRC process did not really contribute to reconciliation; rather,
Nelson Mandela was key in pursuing a reconciliation agenda. The international community
has praised South Africa for the manner in which the TRC was conducted, and very often
the South African TRC is presented as a ‘best practice’ example that other post-conflict
societies should follow in order to reconcile a divided nation. Many South Africans, however,
are far more sceptical about the TRC than international observers.106 For some it seems that
the TRC did not necessarily reconcile a nation divided, but rather heightened racial tensions.107
To this effect, two truths characterised the narrative of the TRC: that of liberator and
oppressor.108 For liberators, the idea that the struggle against apartheid was inherently good
became contested. Indeed, Gibson109 highlights that ‘the consequence of “truth” as produced
by the TRC is that it is now difficult for South Africans to characterise the struggle in terms
of absolute good and absolute evil’. Similarly, for the white population, the TRC undid the
belief that the apartheid regime did not engage in mass human rights abuses, regardless of
whether these actions were sanctioned by the apartheid regime or merely the actions of a
few rogue individuals.110 Therefore, as Gibson states,111 ‘the “truth” as promulgated by the
TRC has surely contributed to some level of understanding among whites that apartheid
was, or at least did, evil’. Therefore, Archbishop Desmond Tutu,112 in the foreword of the
TRC report, stressed the following:
We believe we have provided enough of the truth about our past for there to be
consensus about it. There is consensus that atrocious things were done on all sides.
We know that the State used its considerable resources to wage a war against some of
its citizens. We know that torture and deception and murder and death squads came
to be the order of the day. We know that the liberation movements were not paragons
of virtue and were often responsible for egging people on to behave in ways that were
uncontrollable. We know that we may, in the present crime rate, be reaping the harvest
of the campaigns to make the country ungovernable. We know that the immorality
of apartheid has helped to create the climate where moral standards have fallen
disastrously.
Therefore, Gibson113 concluded that the TRC may have sown the seeds of doubt regarding
the morality and justness of the causes of both liberation movements and the apartheid
regime and that, as such, almost all parties condemned the TRC report. A collective truth,
it seemed, remained elusive, even after the TRC process was concluded.
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Box 6.3: Perspective

‘Justice delayed is justice denied’: transitional justice 20 years on
One of the most enduring legacies of South Africa’s TRC is a sense that justice has not been
delivered due to a lack of prosecution of perpetrators and the non-payment of reparations.
The TRC referred 300 cases to the National Prosecution Authority for ‘further investigation’.114
In July 2018, Joao Rodrigues, a former apartheid security policeman, lost an application for
a permanent stay of prosecution for the murder of Ahmed Timol in 1971.115 He will now
stand trial for the murder of Ahmed Timol. The Timol family remained relentless in their
commitment to get the truth of how Ahmed Timol died after four days in police custody.116
The official narrative on Timol’s death was suicide. The security police claimed that he
jumped out of a window from the 10th floor at John Voster Square.117 The Timol family,
however, were aware of the human rights abuses and atrocities perpetuated by security
policy against detainees and, as such, did not accept the 1972 decision that Ahmed’s death
was indeed a suicide.118
Judge Mothle’s 2017 ruling is considered historic. It is the first time perpetrators of human
rights abuses will be held accountable for their actions during apartheid. Mothle found that
Ahmed Timol ‘died as a result of having been pushed to fall, an act which was committed
by members of the security branch with dolus eventualis as a form of intent and prima facie
amounting to murder’.119 In addition to Rodrigues standing trial for Timol’s murder, the
court further ruled that other members of the security police involved in Timol’s murder
will be investigated for ‘misleading the Court’.120
Yet, while many celebrated the Mothle ruling as a stepping stone to getting justice, a
pervasive sense prevails that justice for victims of apartheid has been largely ignored by
South Africa’s democratic government over the last two decades. In an open letter to President
Cyril Ramaphosa, family members of Steve Biko, Ahmed Timol, and the Cradock Four,
among others, urged the president to prioritise justice for victims of apartheid-related crimes,
citing a severe dereliction of previous democratic administrations to pursue justice for the
300 cases referred to the National Prosecution Authority for further investigation.121 For the
families, this ‘justice delayed is justice denied’.122
The sense that justice has been denied for victims of apartheid finds expression in the lack
of commitment to pursue the cases referred by the TRC to the National Prosecution Authority
as well as the slow progress in making reparations as recommended by the TRC. And, while
the TRC sought to build bridges towards reconciliation, there remains a responsibility on
the South African government to implement the recommendations made by the TRC in
creating a sense that justice has indeed been achieved.
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Figure 6.7: The Ahmed Family Campaign for Getting Justice for Ahmed Timol
Source: https://www.ahmedtimol.co.za.

Box 6.4: Perspective

Stubborn apartheid legacies and reconciliation and national unity
In 2018, South Africa commemorated 20 years of the release of the TRC’s report. And, as
South Africa moves towards its fourth decade of democracy, racial divisions persist, most
notably around apartheid-constructed socio-political identities, and poverty and inequality
concentrated among the black population of the country. Core to the political project of
1994 was advancing social harmony through creating non-racial citizens that would integrate
and interact in inclusive social and economic spaces.123 South Africa’s TRC was one avenue
to advance the development of non-racial citizens. It allowed South Africans to see the
impact of apartheid as a crime against humanity perpetrated on ordinary people.
It is not surprising that a sense of justice delayed124 persists when reflecting on the TRC
twenty years later. South Africa remains a country of difference. It is a country where the
effects of apartheid, not just as a political crime, but a crime against humanity, are felt on a
daily basis through a legacy of high levels of inequality that manifests in inequality of
opportunity. As Du Plooy125 notes:
The commission has been lambasted for its failings to adequately address the systematic
structural violence perpetuated by the apartheid regime. The painfully slow progress
of monetary reparations for a shocking minority alongside the almost immediate
freedom enjoyed by those who were granted amnesty through the process, adds further
insult to injury. An important criticism levelled against the commission is that the
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process failed in sufficiently raising and addressing the inherent, deeply racist nature
of the apartheid system of oppression and neglected to highlight how the effects
thereof inform and continue to inform life chances, access to resources and decisionmaking power of the majority of South Africans. It failed to address the various forms
of everyday violence experienced by many South Africans.
The socio-political realities of twenty years ago saw political leaders prioritise a form of
restorative justice in the pursuit of a non-racial and united South Africa. Indeed, former
president Nelson Mandela insisted that he did not see South Africans by their racial classification,
but rather South Africans united in their diversity.126 This view, however, reduces diversity to
cultural life, and ignores the vast politics and economics of racial diversity that impacts on
equality of opportunity. The apartheid regime denied citizenship and its benefits, like access
to quality education, health care, and the provision of basic services like piped water, sanitation
and electricity to the majority of South African citizens. The socio-economic realities of
apartheid persist and for many, mainly black South Africans, the lived experience of social
and economic inequality and marginalisation continues as a pattern of race-based exclusion.
It is evident that as South Africa reflected on its democratic journey over the last 25 years,
we note narratives of exclusion and continued racialised patterns of socio-economic inequality
and exclusion that undermines a sense of reconciliation and social cohesion. In this context,
the ANC proposed the implementation of a wealth tax in 2018 in an attempt to gain an additional
shortfall of R20 billion in revenue.127 Yet, the recommendation for a once-off wealth tax was
originally mooted by the TRC in its final recommendations, along with the establishment of a
Reparations Trust.128 The TRC posited that the South African industrial and private sector, an
economic beneficiary of apartheid as a crime against humanity, should voluntarily contribute
to compensating victims of apartheid through contributions into a Business Trust.129 While the
initial recommendation was a monthly stipend of R2 000 per month for a period of six years,
then President Thabo Mbeki decided on a once-off payment of R30 000 to victims of apartheid.130
Only 19 000 victims received reparations for what they endured during apartheid.131
Indeed, the Institute for Justice and Reconciliation, through their South African
Reconciliation Barometer, found in 2019 that the two greatest sources of division South
Africans flag as obstacles to reconciliation and national unity are, first, inequality and,
second, race.132 Furthermore, the South African Reconciliation Barometer also found that
inequality as a legacy of apartheid continues to shape perceptions of social mobility, exclusion,
and life opportunities. This, in turn, facilitates greater social distance between groups looking
towards reconciling and finding unity.133

Conclusion
In this chapter, the rationale and philosophical underpinning of South Africa’s Truth and Reconciliation
Commission as restorative justice was outlined. The key differences between restorative and retributive
justice were presented as a contextualisation of the reasons why South Africa embarked on a Truth
and Reconciliation Commission as opposed to a Nuremburg-style tribunal. The pre-TRC commissions
played an important role in providing evidence that both the apartheid state machinery and liberation
movements had perpetrated human rights violations. Overall, the TRC was charged with creating
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the true story of human rights violations in apartheid South Africa, and although the version of
truth that the TRC presented remains contested, it largely succeeded in its goal.
The TRC consisted of three committees: the Human Rights Violations Committee, in charge
of collecting the stories and evidence of gross human rights violations; the Amnesty Committee,
which had to process and decide on amnesty applications; and the Reparations and Rehabilitations
Committee, which made recommendations about which steps could be taken to restore the human
dignity of victims and ensure that human rights violations never occur again. Although political
reconciliation has been achieved on some level, factors remain that can undermine the deepening
of the reconciliation that is needed to create a strong social solidarity. These factors are poverty
and unemployment. More importantly, the provision of the basis to provide a foundation for
equality of opportunity is essential if South Africans are to find a sense that justice prevails in an
inclusive society. This would require due attention to be given to the cases referred to for further
investigation by the TRC. More importantly, resolving and committing to reparations will be
essential as a symbolic measure of finding justice.

Discussion questions
1.	Postulate on how things would have turned out in South Africa had there not been a TRC.
2.	If you had to decide on a process of reconciliation following the South African
conflict, and knowing what you know today about the path of reconciliation, how
would you have designed the TRC?
3.	Poverty and inequality are presented as key issues that undermine reconciliation and can
stunt nation-building following a conflict. Looking at South Africa 20 years after the TRC,
how do you think poverty and inequality undermine reconciliation? Divide yourselves
into groups of two, with each group dealing with either poverty or unemployment.

Self-assessment
1. What is transitional justice, and how can it be achieved?
2.	What are the key features of the South African Truth and Reconciliation Commission
that makes it different from other truth commissions?
3.	The South African TRC distinguished four different types of truth. List and briefly
define these truths.
4. List the four levels of reconciliation presented by the South African TRC.
5.	The TRC was comprised of three committees. Name them and briefly outline their functions.
6. What were the four main objectives of the South African TRC?

Essay question
Critically discuss why the South African Truth and Reconciliation Commission declared
apartheid to be a crime against humanity.
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