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ABSTRACT 

This report concerns the implementation of a bill of rights in the South African 
criminal justice system. A bill of rights will have a pervasive impact on all 
aspects of a criminal trial, from the magistrate's courts to the provincial and 
appellate divisions of the Supreme Court. At present presiding judicial 
officers are not experienced in dealing with constitutional matters which come 
to the fore in criminal trials, mainly because there has, to date, been no need 
for them to consider the philosophy and practice underlying the application of 
a hill ofrights. Soon however all legal practitioners in the 'new South Aflica' 
will have to take ;;Lccount of comparative constitutional law. Presiding judicial 
officers will have to examine the rules of evidence and procedure critically in 
the light of human rights law and be able to re-interpret statutes with the bill 
of rights in mind, abandoIiing the old 'intention of the legislature' as sole or 
main principle when interpreting statutes. 

In the report the authors propose a system to deal with constitutional issues 
as they arise in the course of criminal trials. Two recent court judgments 
were scrutinised to illustrate the problem. In these two judgments points were 
raised which would be constitutional issues under a bill of rights. The authors 
show that effective methods for dealing with these types of issue are presently 
lacking. 

Current South African criminal procedure is also investigated in the report. 
It is shown that although there is no statutory provision for interlocutory relief, 
such approaches are acknowledged. An investigation of cases of interlocutory 
approach revealed that the types of issue co~idered in those cases will be 
constitutional under a bill <>:trights. The authors consider the fact that there 
has he~n some resistance towards interlocutory appeal or review. inter alia in 
the South African Law Commission's recent report on the simplification of 
appeal procedures.: ~ However, in recent times, a more pragmatic approach 
towards appealability has. emerged; this trend is investigated in the report. 

The legal systems of the United States of America, Germany and Spain are 
also reviewed to determine how these countries deal with constitutional 
questions. Particular attention is given to the use of interlocutory appeals in 
the USA. Alternative models to interlocutory appeal for thc management of 
constitutional issues are explored, but the authors conclude that none of these 
models offer a realistic alternative. The interlocutory ; procedure is re
examined in the final insta~:ce and guidelines are proposed.for its application 
in criminal trials after the bltroduction of a bill of rights in South Africa. 
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EKSERP 

Hierdie verslag het te doen met die implementering van 'n IUmdves van regte 
in the Suid-Afrikaanse krimine]e regsieisei. 'n Handves van regte sal 'n 
omvattende invioed op alle aspekte van 'n kriminele verhoor he - vanaf die 
landdroshowe tot die provinsiale en appelafdelings van die Hooggeregshof. 
Op die oomblik is voorsittcnde regsbeamptes onervare in (IiI"! h~ntering van 
grondwetlike sake wat in kriminele verhore na vore tree, grootliks omdat dit 
vir hulle tot op hede onnodig was om die filosofie en praktyk onderliggend aan 
die toepassing van 'n handves van regie in ag te neem. Dit sal egter binnekort 
vir alle regspraktisyns in die 'nuwe Suid-Afrika' nodig wees om grondwetlike 
reg in aanmerking te neem. Voorsittende regsbeamptes sal getuienis- en 
prosedurereels krities moet bekyk in die lig van menseregte, en hulle sal in 
staat moet wees om wettc te herinterpreteer teen die agtergrond van 'n handves 
van regte. Boonop sal hulle die ou 'bedoeling van die wetgewer' as die 
enigste of hootbeginsel moet laat vaar wanneer hulle wette interpreteer. 

In die verslag stel die skrywers 'n stelsel voor om grondwetlike kwessies 
te hanteer soos hulle mettertyd in kriminele verhore na vore kom. Twee 
onlangse hofuitsprake is noukeui"ig ondersoek om die probleem te illustreer. 
In hierdie twee uitsprake is punte uitgelig wat onder 'n handves van regte 
grondwetlike kwessies sou wees. Die skrywers- wys daarop dat effektiewe 
metodes om hicrdie kwessies aan te spreek, tans ontbreek. 

Die huidige Suid-Afrikaanse strafproses is ook in die verslag ondersoek. 
Daar word aangedui dat hoewel daar geen statutere voorsiening vir 
interlokutoriese versagting gemaak word nie, sulke benaderings weI erken 
word. 'n Ondersoek na gevalle van 'n interlokutoriese benadering het aan die 
lig gebring dat die soorte kwessies wat in hierdie sake oorweeg is, onder 'n 
handves van regte grondwetlike sake sal wees. Die skrywers neem in ag dat 
daar 'n mate van weerstand teen interlokutoriese appel of hersiening is, onder 
meer in the Suid-Afrikaanse Regskommissie se onlangse versiag oor die 
vereenvoudiging van appelprosedures. Tog het daar onlangs 'n meer 
pragmatiese benadering tot appelleerbaarheid na vore getree. Hierdie tendens 
word in die verslag ondersoek. -

Die versiag bied ook 'n oorsig van die regstelsels van die Verenigde State 
van Amerika, Duitsland en Spanjeom te bepaal hoe grondwetlike kwessies 
daai' hanteer word. Daar word veral aandag geskenk aan interlokutoriese 
appel in the VSA. Alternatiewe modelle vir interlokutoriese appel met die oog 
op die hantering van grondwetlike kwessies word ondersoek, maar die 
skrywers kom tot die gevolgtrekking dat geeneen van die modelle 'n realistiese 
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alternatief bied Die. Die interlokutoriese prosedure word uiteindelik 
herondersoek en riglyne· word voorgestel vir die toepassing daarvan in 
kriminele verhore na die instelling van 'n handves van regte in Suid-Afrika. 
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CHAPTER I 

INTRODUCTION AND ORIENTATION 

South Africa will soon have a new constitution. It is widely accepted that a 
bill of fundamental human rights will form part and parcel of this constitution. 
The current system of 'parliamentary sovereignty' will make way for 
'constitutional sovereignty'. 

Currently j parliament is still the supreme authority; the judiciary has no 
power to invalidate parliamentary legislation which has been duly passed. 
Soon, however_.South Africa will have a system where the courts havc testing 
power over legislation; all state actions and parliamentary legislation will be 
required to comply with the provisions of the bill of rights. The principle of 
judicial review is no longer a revolutionary concept. The challenge is no 
longer to adopt a bill of rights, but to make it work.1 

This report is concerned with the practical implementation of a bi"n of 
rights in the South African criminal justice system. A bill of rights will have 
a pervasive impact on all aspects of the criminal trial, from the magistrate's 
courts to the provincial and appellate divisions of the Supreme Court. At 
present presiding judicial officers are not experienced· in dealing with 
constitutional matters 38 such in criminal trials, mainly because there has, to 
date, been no. need for them to consider the philosophy and practice underlying 
the application of a bill of rights. But soon all legal practitioners in the 'new 
South Africa' will ideally need to be able to find their way around comparative 
constitutional law~. be able to read int~r alia French or German, and have the 
necessary comparative primary and secondary legal sources at hand. Presiding 
judicial officers will have to examine the rules of evidence and procedurc 
critically in the light of human rights law and be able to re-interpret statutes 
with the bill of rights in mind, abandoning the old 'intention of the legislature' 
as sole or main interpretative principle when interpreting statutes. 

In order to cultivate a Rechtsstaat culture, judicial officers will have to 
express their commitment to human rights clearly and unequivocally. It has 
been pointed out, and rightly so, that there is no reason why judges and 
magistrates should not attend workshops to acquaint themselves with all 
practical, philosophical, moral, legal and economic implicationfl of the bill of 
rights.2 All this will take time. Knowledge of, and above all a culture of 
respect for human rights, ":"/ill manifest itself overnight. 

In the meantime many questions arise. Can we afford a situation where 
'inexperienced' magistrates and judges decide cruci~ constitutional issues as 



they arise in the course of c!il1!inal trials as they have ~en ~e~iding ordinary 
points of law and fact in the" past? Will it not lead to wholesale waste of time 
and money if a trial is allowed to continue for months and even years after an 
incorrect decision by a presiding officer on a constitutional point - only to 
have the conviction set aside by a constitutional appellate court in the light of "" 
a correct interpretation of thc rights of thc accused after the accused has finally 
been convicted and sentenced? Do we not need radical change in our criminal 
procedure to facilitate the application of new COlWtitutiOnal principles? Does 
our current criminal procedure make Gufficient provision for handling this type 
of problem? " 

W c shall propose a system to deal with constitutional issues as they arise 
in the course of criminal trials. In Chapter 2, two recent judgments are 
scrutinised to illustrate the problem. In these two judgments points were 
raised which would be constitutional issues under a bill of rights. It will 
become clear that effective methods for dealing with these types of issue are 
presently lacking. In Chapter 3, current South African criminal procedure is 
investigated. It will be shown that alth~ugh there is no statutory provision for 
interlocutorY relief, such approaches are acknowledged, An investigation of 
cases of interlocutory approach will show that the types of issue considered in 
those cases will be constitutional under a bill of rights. We shall consider the 
fact that there has been some resistance towards interlocutory appeal or 
review, inter alia in the South Afrioan Law Commission's recent report on the 
simplification of appeal procedures. Fortunately, in recent times, a more 
pragmatic approach" towards appealability has been emerging; we shall 
investigate this trend. 

In Chapter 4, we venture into foreign legal systems to investigate briefly 
how constitutionol questions are dealt with in the United States of America, 
Germany and Spain. Particular attention will be given to the use of 
interlocutory appeals in the USA. In Chapter S, we explore alternative models 
to interlocutory appeal for the management of constitutional issues, but 
conclude that none of these offer a realistic alternative. Finally, in Chapter 
6, we re-examine interlocutory procedure and propose guidelines for its 
practical application in criminal trials after the introduction of a bill of rights. 
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CHAPTER II 

EXAMINING THE PROBLEM 

INTRODUCTION 

For the purposes of this article two basic assumptions are made. First, South 
Africa will soon have a bill of rights to guarantee certain basic human rights 
including the right to life, right to equality, right to dignity, freedom from 
torture ,and from cruel and inhuman treatment and punishment, and the fight 
to a fair trial. The right to a fair trial is generally dealt with as a broad 
concept, setting out rules for arrest, awaiting trial, principles'of due process, 
innocent until proven guilty, nature of evidence, detention pending formal 
charges and first appearance, bail, and the trial itself.4 

Sec-and, there will be an independent judiciary with a court of high"~L 
authority dealing with constitutional issues. Whether South Africa should have 
a specialised constitutional court or whether the ordinary court structure, 
headeiC6y the Appellate Division, should deal with constitutional issues is 
currently'ui!der debate.s It is not the purpose of this study to enter this debalc::. 
There are strong indications that a specialised constitutional court is favoured 
by at least the technical committee drafting the new constitution at the multi
party negotiations currently under way.6 For present purposes, however, it 
is sufficient to know that there will be a court dealing at the highest level with 
issues arising from the constitution. 

Two recent judgments where the Appellate Division was faced with issues 
that would clearly be 'human rights issues' under a new constitution, serve to 
illustrate the theme of this study. 

S vBALEKA7 

The so-cal1ed 'Delmas treason trial' is well-known for diffcrent'reasons, not 
least because it is one of the longest criminal trials in South African legal 
history. 8 

The trial of the 22 accused commenced on 16 October 1985, after 
preparations starting in November 1984. During the course of the trial 152 
witnesses were called by the state over a period of almost ten months (from . 
January 1986 to approxim".tely October 1986). The defence, in turn, called 
126 witnesses from July 1987 to 22 June 1988. At the conclusion of the trial, 
the state presented argument lasting a full week (2 377 pages) and the defence, 
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not to be outdone, argued for a month. Judgment was finally handed down 
on 15 November 1988. At that stage the court had been in session for 437 
days, over a period of 37 months. TwentY-seven thousand and two hundred 
pages of oral evidence had been heard. while 14425 pages of. documentary 
evidence, 42 video and audio recordings, five films and several photographs 
and plans had been handed up. At the conclusion of the trial, three years after 
the first oral evidence had been led, 11 of the accused were convicted. The 
court granted limited leave to appeal. Eventually, on 27 November and 15 
December 1989, more than five years after preparations had begun, the appeal 
was upheld and the convictions and sentences of all the appellants were set 
~. " " 

"Some may argue that justice had taken its course. Granted, a long course, 
but it was a trial of immense complexity. If it took five years for justice to 
be served, it was five "necessary - and certainly I\ot" wasted - years. Of 
importance for this study however, is the fact tha,t soine 17 months intO the 
trial, the trial judge' made an order in terms of section 147 of the Criminal 
Procedure ActlO in which he held that one of the assessors "had" become unfit 
to act as assessor and that the trial should proceed before himself and the 
remaining assessor. Van Dijkhorst J based this decision on the fact th8t the 
assessor in question had previously signed a petition drawn-up by the United 
Democratic Front (an extra-parliamentary political organisation opposed to 
apartheid). In his opinion this petition was an important facet of the state's 
case against the accused. Neither the accused nor the state was given an 
opportunity of debating the issue of the dismissal of the assessor" or stating 
their views on the matter to the court before Van Dijkhorst Jcaine to his 
decision. The accused accordingly brought an application for the quashing of 
the trial, alternatively for the judge to be recuse himself. This was refused. 
At the conclusion of the trial the accused were, however, granted leave to 
appeal and certain special entries were made. The matter then proceeded to 
the Appellate Division which gave leave for two of the special entries to be 
argued and adjudicated upon separately from the merits. For this purpose only 
a shortened version of the record was required to be placed "before the 
court. 11 ' 

The first part of the special entryl2 related to the powers of the trial judge 
under section 147(1) of the Criminal Procedure Act to dismiss an assessor, it 
being contended by the appellants that Van Dijkhorst J did not have the power 
in the circumstances since the assessor did not 'become' unable to act as his 
alleged inability had already existed at the commencement of the trial. On an 
interpretation of the relevant section, the Appellate Division heldl3 that Van 
Dijkhorst J did indeed not have the power to rule that the assessor was unable 
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to act as such. The appeal waS accordingly upheld and the appellants 
discharged. 

Corbett CJ also dealt with the submission that Van Dijkhorst 1 had acted 
improperly in not having heard argument before dismissing the assessor. In 
doing so; he took the opportunity to emphasiDe the importance of the maxim 
audi alteram partem. Where a judge acts in terms of section 147 

... [it] is incumbent upon him to hear the parties on the question as to the 
further conduct of proceedings, . and more particularly as to whether he 
should direct that the trial proceed before the remaining members of the 
Court or that the trial should start de novo and a new assessor be 
appointed. 14 

Had there been a bill of rights in operation at the time, the accused in 
Balm could well have raised an 'infringement of constitutional rights' 
objection to Van Dijkhorst l's decision to dismiss the assessor without a 
hearing as t.lte audi alteram partcm rule is an acknowledged basic human right, 
forming part of a broader right to a fair trial. The important question is 
whether it could ever be justified for a trial which (after the discharge of the 
assem;or) had become a nullity in law; to continue for !lome 20 month!l; that 
both the state and defence could be forced to continue spending many 
thousands of rands; and that the accused, who had already been in detention 
for some years, could be further detained for a lengthy period. Under a fUt\1re 
bill of rights, a Balckn·typc situation may arise frequently, with the courts 
having to deal with COllGtitutio~ issues virtually on a daily ba!lis, Common 
sense suggests that the trial in ~ should have been postponed temporarily 
and the relevant ruling referred to the Appellate Division. After the point had 
been settled the matter could have been abandoned or other appropriate steps 
taken. Given the course of events in ~, can one blame tho public for 
having little faith in our legal system and exclaiming "The law is an 3&!l"715 

S v SHEEHAMA 16 

In Sheehama, tho appellant had been convicted on five charges of murder 
arising from the deaths of five people as a result of the 1986 bombing of a 
butchery in Walvis Bay. The admissibility of certain admissions and 
pointings-out made by the appellant was considered by the trial court during 
a lengthy 'trial within a trial' and even~ly allowed as evidence. The trial 
then continued and the Bp}Jellnnt was eventually convicted. The question on 
which the appeal centred was whether the admissions and pointings-out made 
by the appellant had been correctly admitted as evidence by the trial court. 
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The confessions in question were made to a magistrate in Walvis Bay after 
tho appellant had boen arrested and interrogated by the so called KOCl'OCt unit 
of the police and by the security police. In addition, the appellant had pointed 
out certain places to the polico, accompanied by further confessions. It was 
argued on behalf of the appellant tha,t thene admimJions had not been made 
freely and voluntarily but under the influence of fatigue and fear induced by 
protracted assaults, torture and threats to his life by members of Koevoet and 
the security police. Although the trial court found that tho appellant had boen 
subjected to assaults and torture before he was taken to Walvis Bay, there WllG 

no evidence that he had been assaulted at Walvis Bay and, in the view of the 
trial judge, jf the appellant was afraid of being assaulted tbere, be could have 
requested the magistrate to ensure that he did not again fall into the handa of 
Koevoet and the security police. Consequently, the trial court held that the 
willbigness of the appellant to make confessions to the magistrate could not be 
attributed to prior violence. 

The Appellate Division disagreed, lioldi.ng that the appellant had good 
reason to believe that he would be returned to the security police a~r his visit 
to the magistrate and that he would evelllually be i:tallded back to Koevoel jf 
he failed to confess to the bombing. He had no reason to believe that the 
magistrate could prevent his retUrn to the hands of his torturero. Hehad 
received no aGsurances in this regard from the police or the magistrate and had 
not been permitted to contact his legal advisers or his family. Accordingly, 
the trial court had erred in finding that the confessions made by the appellant 
to the magistrate, as well as those made to the police later in the context of the 
pointings-out, had been made freely and voluntarily. 

There was an additional reason why the admissions at the time of the 
pointings-out were inadmissible: although the appellant had been warned that 
he was under no obligation to point anything out or make any statement, this 
warning was translated from Afrikaans to Ovambo by a police interpreter and 
it later emerged that in the words of the interpreter, the 'warning' had in fuct 
become an order to the appellant to point out anything which he was ordered 
to. 

A further question before the Appellate Division was whether the 
poiritings .. out themselves, separated from the verbal communications by the 
accused, were not perhaps admissible ali evidence. The court held that the 
pointings-out were in reality nothing more than (non-verbal) extra-judicial 
adIilissions; their admissibility therefore also depended on whether they had 

. been made freely. . The view that evidence of a forced pointing out is 
admissible in law was rejected.17 

6 



Finally, the court dealt with section 218(2) of the Criminal Procedure 
Act1!! which regulates the admissibility of pointings-out when they form part 
of inadmissible confessions or statements. Interpreting the seotion as merely 
providing that evidence of a pointing out may be admitted as evidence, not 
that it must be so admitted, the court held that the section provides that 
evidence of a pointingcoout which is otherwise inadmissible will not become 
admissible merely because it forms part of an inadmissible confession or 
statement. 

On all considerations, the Appellate Division concluded that the pointings·· 
out made by the appellant were inadmissible as evidence - a ruling 
tantamount to the introduction of an American-type exclusionary rule regarding 
illegally obtained evidence. 

Once again it is evident how resources may be wasted by not allowing a 
trial to be interrupted or suspended pending appellate review. The issues on 
which the appeal turned, viz. the admissibility of confessions and pointings-out 
made under duress, or the admissibility of illegally obtained evidence, are 
classic human rights issues which will also arise under a future bill of rights. 
Would it not make more sense if an accused, faced with a similar situation 
under a bill of rights dispensation, were to be afforded an opportunity 
immediately to challenge the decision of the trial court on such an issue? The 
trial court's proceedings would, of course, have to be stayed pending the 
finalisation of the constitutional issue. Onoo the iooue had been settled the case 
would, if necessary, be referred back to the trial court for the trial to proceed. 
In a case such as Sheehama's, it could mean that the state would have to 
withdraw the charges (in casu of murder) against the accused or attempt to 
prove them by constitutionally acceptable means. 

Regardless of the procedure adopted after the constitutional issue has been 
settled, a proper system of immediate challenge would go a long way to saving 
both time and money in criminal trials. 
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CHAPTER" III 

THE PRESENT SYSTEM OF 
CRIMINAL PROCEDURE IN SOUTH AFRICA 

INTRODUCTION 

By now it should be clear that scenarios such Bfl ~ Wid Shcehamn will 
have to be avoided if a future bill of rights is to have an immediate and 
effective impact on criminal justice. 

After the Delmas trial the question was asked whether statutory pro-vision 
need to be made for interlocutory decisions (such as the decision to dismiss an 
assessor) to be taken on appeal before conclusion of the trial to avoid the 
"[wJholesale waste of time, wholesale waste of money on both sides and 
considerable deprivation of freedom ... " which occurred in the Delmas 
trial.19 SilJljlarly, it may also be asked whether oUr existing system" of 
criminal procedure is equipped to deal with comparable future bill of righlb 
issues. 

Interlocutory appeals were recently investigated by the South African Law 
Commission20 together with another issue raised by the trial court in "the 
Delmas trial, namely whether trial courts should be permitted to decide 
particular disputes separately at the outset of a trial. 21 We discuss the latter 

, question first. 

SEPARATE HEARINGS 

Regarding the separate hearing of disputes, the Law Commission referred to 
the general rule that all disputes should be settled during one session so that 
a final judgment i3 delivered at the end of the proceedings, thus concluding the 
matter.22 However, the commission cautioned against raising this rule to an 
UIlShakeable principle23 and referred to the following words of Van Dijk:horst 
J in the Delmas trial 

- .',::' 

A further aspect of our procedure which needs overhaul is" the absolute rule 
that the whole state casc must be presented and closed before the defence 
is called upon. Although as a general rule it has merit, its immutability 
precludes the presiding officer from ruling that a certain aspect upon which 
the whole case for the state hinges be determined tirot. Had we had the 
power we would have orderod in this case that the question whether the 
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United Democratic Front propagated violent revolution be detennined f11'8t. . 
A negative answer to this question might render more than a year's 
evidence redundant. Why"oDe should patiently sit through months of state 
and defence evidence whiCh may later turn out to be totally irrelevant is 
beyond our grasp. It is not fair to the accused. It ties down judicial 
officers who could be beneficially used otherwise. It is not justice. The 
court should1Jestlmjwi'ily e~powered in appropriate-cases to rule that 
certain issues be decided ab initio. In civil cases the rules provide for this. 
See rule 33(1) of the Rules of the Supreme Court. Of cour.Je such a power 
would be sparingly exercised as findings on credibility in the initial stages 
might possibly curtail a party in tbe futuro pcocccdings. But the power 
should exist and should be used when the occasion arises.2A 

Refeccing to rule 33(4) of th~ Rules of the Supreme Co"llfe~ as well as the 
position in England26 the Law Commission recommended 

. (i) thl:\t statutory provision should be made for the separate hearing of 
dispul.cs; (ii) that this power should exist over points of law liS well fiil:.tual 
issues; (iii) and that such a procedure only be allowed in exceptionlll 
circumstances and on good reasons provided that it appears that the factual 
issue or point of law may resolve the whole matter; or that it appears as if 
money and time will be saved or evidence be eliminated without 
prejudice.17 

INTERLOCUTORY APPEALS 

Regarding interlocutory appeals, the Law Commission again referred to the 
general rule followed by our courts, namely that appeals should not be heard 
piecemeal.28 However, as stated in Malinde,29 the Supreme Court has the 
inherent jurisdiction to arrange its proceedings in the interests of justice. 
Thereforo, suoh appeals and reviews will be allowed (and have boon allowed 
in the· past31l) in cases where 'unusual circumstances' call for it.31 

Accordingly, the Law Commission was of the opinion that statutory provision 
need not be made for interlocutory appeals or reviews. It believed that the 
existing legal position was satisfactory; that the separate adjudication of 
disputes should create no special problems. 32 

Since the Law Commission was not required to investigate tho procedural 
management of 'bill of rights objections' as we do here, it could afford to 
view interlocutory appeals as exceptional and infrequent occurrences not 
requiring special statutory provision. However, we believe that the need to 
obtain clarity on tho effects of a bill of rights; and to obtain it speedily in tho 
course of criminal procedure, will be important. Particularly in the first few 
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years after the introduction of a bill of rights, it will be of paramount 
importance to settle constitutional issues with a high degree of authority and 
speed when they arise in the course of criminal trials. Such a system will 
certainly advance legal certainty ·and strengthen public confidence in the 
effectiveness of the bill of rights. 

Although we agree that 'nothing happens overnight', we nevertheless fccl 
that we have to look for mechanisms to establish and cultivate a human rights 
culture in as short a time possible. 

We cannot wait for such a culture to slowly evolve. from grassroots level 
over a period of perhaps centuries. A more immediate stimulus or steering 
mechanism is needed, but grassroots participation in the process and the 
involvement of all courts are necessary. 33 

If one examines the cases in which South African courts have considered 
interlocutory appeals or reviews in the past, it becomes clear that the typcs of 
question before the courts would under a bill of rights be considered as 
constitutional.34 For this reason wo need to take another, careful look at 
interlocutory relief and the underlying principles governing its application by 
our COUrts.35 

In the past the courts have been reluctant to allow matters to be taken from 
the trial court to a high~r instance before the conolusion of the trial, and 
perhaps not without reason. Courts of appeal are not there to give opinions 
whenever trial courts run into a points about which they are unsure.36 

Gregorowski J, in McComb v Assistant Resident MUJPstrate of Johannesburg 
and the Attorney-General,37 states the reason for this reluctance 

The idea of a trial is that it should be as much as possible continuous, and 
that it should not be stopped. If this kind of procedure were to be allowed 
it would mean that a trial may become protracted, and may extend over a 
number of months. The magistrate would sit on one day and hear part of 
the evidence of a witness; then the hearing would have to be postponed till 
the opinion of the Supreme Court could be ttlken, perhaps a month o.r two 
later. Thereafter the trial would again be continued, after some months and 
immediately it is resumed objection may again be raised in connection with 
some evidence, with an application to the Supreme Co~, and again back 
to the magistrate. I think that would produce an intolerable condition of 
things.3S 

Accordingly appe?l& are normally only heard after the conclusion of a 
criminal trial.39 A criminal trial is only concluded once sentence has been 
passed and the trial cOurt becomes functus officio. Appeals will not be 
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entertained piecemeal. Therefore, in Lawrenc~ V ,Assistant Resident 
Magistrate of Johannesburg,4O the Supreme Court refused~ intervene, 
holding, thot it was not prepared to entertain appeals piecemeal and that the 
proper remedy was an appeal after the conclusion of the trial. 

This is the norm. However, tbe courts are prepared to concede that in 
exceptional cases, it is pOGsible for an accused to approach the court of appeal 
before' the end' of the trial. But what makes 'a case exceptional? In Qinsberjl 

'v Additional Magistrate of Cape Town,41 the court held that although as a 
rule the court will only review matters after the completion of the criminal 
case, it was not prepared to say that tho court would never exercise the power 
to revicw, or a similar power, before conclusion of a case, if there were gross 
irregularities in the proceedings.42 In Ellis v Visser, 43 it was argued on 
behalf of the applicant44 that he was entitled to approoch the Supreme Court 
to intervene at an early stage because, if the case were allowed to continue, 
it would bc a protracted one, and if he were acquitted at the end of it, he 
would have been seriously prejudiced by the high costs and adverse publicity. 
The court, however, dismissed this argument,45 stating that the applicant was 
not in a worse position than anyone who is, prosecuted and' eventually 
acquitted.46 '., ; 

In Wablhaus y Additional Magistrate of JOhannesbur.g,47 the Appellate 
Division had the opportunity to consider interlocutory appeal and 'review 
applications. The court referred to the following dictum in Gardiner and 
Lansdown: 48 

While a Superior Court having jurisdiction in review or appeal will be slow 
to exercise any power, whether by mandamus or otherwise, upon the 
undetermined course of proceedings in a court below, it certainly has the 
power to do so, and will do so in rare cases where grave injustice might 
otherwise result or where justice might not by other means be attained 
... In general, however, it will hesitate to intervene, especially having 
regard to the effect of such a procedure upon the continuity of proceedings 
in the court below, and to the fact that redress by means of review or 
appeal will ordinarily be available.49 

Ogilvie Thompson JA considered that this statement correctly reflected the 
position in relation to undetermined criminal proceedings in the magistrates' 
courts, but added that the prejudice, inherent in the accused being obliged to 
continue with a trial until its conclusion before being allowed 'to' test the 
correctness of the magistrates' decision in the Supreme Court, does 110t per se 
necessarily justify the Supreme Court in granting relief before conviction. so 
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The 'grave injustice' or 'justice not otherwise attained' test has found 
general application. It is sometimes aaid that an interlocutory remedy will 
only be allowed if its refusal will cause the accused 'seriou6 prejudico' .51 In 
R y Marais, 5~ it. was held that the court will come to the assistance of an 
Ilccused before the end of a trial in cllSes of gross irregularity and when the 
prejudice to the aocused is so serious that it would result in a miscarriage of 
justice. 53 

Attempts have been made at times to find statutory support for the 
restriction of interlocutory remedies. In S y Harman,54 dealing with appeals 
from superior court decisions to the Appellate Division, it was said that the 
Criminal Procedure Act docs not onviflage the bringing of an appeal with leave 
of the court a quo before sentence has been impofled. The reason given was 
that section 316(1) specifically states that a convicted person's application for 
leave to appeal must be made "within a period of 14 days of the passing of 
ony sentence os a result of such a conviction ,,55 or any extended period 
granted. That is the rule, said the Appellate Division, and it works against 
piecemeal appeals. However, in our view, the statutory provision merely 
regulates the time limits within which the application for leave to appeal must 
normally be made. It need not be interpreted as necessarily excluding appeals 
prior to sentencing. . 

In S V MQjola,56 Trollip AJ had an opportunity to reconsider the Harman 
decision to which he had been a party some five years earlier i He came to the 
conclusion that there is no reason for reading such an absolute restriction into 
the ordinnry appeal procedure set out in section 316. Reiterating the general 
rule that interlocutory appeals should be limited to exceptional cases, he 
concluded that in Harman there were no exceptional circumstances present and 
that this was the true reason why an appeal was not appropriate. 

In the lower courts any accused has the right to appeal against any 
conviction and any resultant sentence or order in terms of section 309(1)(a) of 
the Criminal Procedure Act. Rule 67(1)(a) of the rulea promulgated in terms 
of the Magistrates' Court Act?' states that a convicted person desiring to 
appeal under section 309(1)(a) of the Criminal Procedure Act, shall lodge his 
notice of appeal within 15 days after the date of the "conviction, sentence or 
order" in question. It should at once be clear that the legislature did not 
intend to exclude interlocutory remedies in the lower courts by the wording of 
section 309(1)(a) and rule 67(1)(a). Once again time limits are the topic of 
rule 67(1)(a). If the legislature intended excluding interlocutory remedies, it 
would merely have sb'Ited that appeals must be lodged within 15 days after 
'conviction'. It is difficult to see why provision was made for the· appeal of 
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'orders' if interlocutory appeals were to be excluded. After all, in a criminal 
trial an order is not necessarily a final judgment. 

In R v Adams,58 the Appellate Division, dealing with the reservation of 
questions of law, came to the conclusion that these questions can only be 
considered after conviction and not earlier. 59 The court also made comments 
which apply to all interlocutory approaches,60 stating that in general a 
crimirial trial is. to be a continuous procedure with no· appeals or interlocutory 
approaches before conviction. The court noted that where interlocutory 
approaches are made, there is generally an absence of consequential procedural 
provisions to meet the case. For instance, if an interlocutory application for 
the reservation of a question of law is allowed, the question arises whether the 
trial mayor may not be continued in the trial court pending the ruling on the 
questions of law by the Appellate Div.sion. ~t While it is not impossible that 
such difficulties could be resolved by the trial court and Appellate Division, 
the court nevertheless felt that some express provision would have been made 
by the legislature if it contemplated such an innovative procedure. 62 To 
prove its point the court referred to section 4 of the (now repealed) Natal 
Act,63 which provided specifically that the Native High Court.could reserve 
questions of law "at any stage of the hearing of a case ... and thereupon the 
proceedings . shall be stayed pending the determination of the question so 
reserved". The court concluded64 that if the legislature wanted to provide for 
litis type of approach it would have provided for it ill express tenns, as was 
done in the Natal Act. 

The court referred to Wahlhaus6S in passing, stating that the general 
principle of criminal trials as a ClJIltillUOUS procedure was continned byl.hat 
decision. Unfortunately, the court failed to note that Wahlhaus not only went 
beyond this general principle, acknowledging interlocutory approaches, but 
actually laid down principles or guidelines for its application. 66 

In the final analysis, it is difficult to support the argument that 
interlocutory approaches are totally excluded simply because of a lack of 
express statutory provision. This line of argument could be turned on its 
bead, so that it could be said that intecloc.utory approaches are permissible 
precisely because of a lack of express exclusion. In our view, the absence of 
express statutory reference to interlocutory remedies means only that the 
principles governing it are not to be derived from statutes, but that one should 
rely on inher~nt powers and look to caGe law to find the applicable principles. 

Despite the rather rigid approach favoured by Adams, a more pragmatic 
approach haD alGo at times been followed. 'Exceptional circumstanoes' were 
found to exist in S v Bailey.67 In this cllfle tho accused applied for the reousal 
of the magistrate at the adjournment of the hearing. The application was 
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refused but an interlocutory review application was allowed by the Supreme 
Court. One of the grounds on which the accused based their application was 
that the magistrate had personal knowledge of some of the issues he had to 
decide.68 The review court approved the general rule as stated in 
Ginsberg69 and added that the decision to interfere will depend on the facts of 
each case, and particularly whether there will be prejudice if it is· not 
exercised. Also relevant will be the type of irregularity. In this case the case 
had lasted two days, but further hearing was expected to last four days. If the 
magistrate had been wrong not to recuse himself, the court found that the 
applicants would have been put to considerable expense in respect of 
proceedings that would be abortive if a conviction resulted.70 The present 
authors favour this realistic approach, which clearly serves the true ends of 
justice. 

For interlocutory relief to be granted, the irregularity complained of need 
not necessarily originate only from the bench. In S v Majola,71 the appellant 
was found guilty of murder and robbery with aggravating circumstances. He 
was sentenced on the robbery charge, but before sentence could be imposed 
on the murder charge, it became apparent that the accused had never been 
consulted by his advocate as to whether he wanted to testify or not. The court 
did not impose a sentence but gave leave to appeal. After once again stating 
the general rule that the Appellate Division is loath to entertain piecemeal 
appeals except in exceptional circumstances the court set aside the convictions 
on murder and robbery as well as the sentence imposed for robbery and 
referred the matter back to the trial court, holding that an act or omission by 
a legal representative could well constitute a serious irregularity vitiating the 
procedures. n This was in fact the situation in casu where the trial court; in 
convicting the accused relied heavily on his failure to testify. 73 The accused 
had been seriously prejudiced by this and the higher court therefore was 
willing to .entertain the appeal before sentencing had occurred in the trial 
court. Once again, it is evident to the present authors that pragmatic 
considerations persuaded the Appellate Divi3ion to intervene in the interests 
of justice. It simply would not have made seMe for the trial court to continue 
in a situation where the trial judge himself had become convinced that the 
proceedings would in all probability be set aside on appeal. 

A similar approach was adopted by the Supreme Court in Ncukutwana v 
Actin& Additional Maiistrate of Lady Frere.74

. When it becam~ apparent that 
the trial would be a lcngthy one, the accused's attorney decided to make use 
of a tape-recorder to record the evidence.7s Despite the attorney's assurances 
that the recorder would be placed out of sight and operated completely 
silently, thc magistrate refused him permission to switch it on. The attorney's 
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response was that if he was not allowed to usc the machine, he would have to 
withdraw. The trial was postponed and the accused applied to the Supreme 
Court to review the proceedings; 

The Supreme Court referred to the well-known words -of Gardiner and 
Lansdown76 and to the Wahlhauscase77 and proceeded to apply the 
principles enunciated there.78 It held' that the accused had the right to be 
represented by the attorney of his 'choice and tbat the atlomey was entitled Lu 
make a record of the proceedings against the accused. The effect of the 
magistrate's order was to deny the accused representation by the attorney of 
his choice. If tho accuGed had to wait for the trial to be completed before 
objecting it might have been impossible for him to demonstrate that a failure 
of justice had occurred as a result of the irregularity as is required for review 
purposes. 79 As in Bailey,BO the court followed a pragmatic approach-:and 
found that the magistrates order was plainly wrong and unreasonable and that 
although the trial proceedings had not been finnli3ed, the court should grant 
the relief sought. The court concluded81 that this was one of those rare cases 
where it had to intervene in finalised proceedings because "justice might not 
by other means be obtained" and set the magistrate'S order aside. 

In - Raseher v Minister of Justice,82 the court was faced with an 
interlocutory application for a mandamus directing the respondents to disclose 
the name and address of the complainant in a prosecution. It appeared that the 
accused needed to know the identity of the complainant for him to ~prove' his 
innocenco. The magistrate refused on the ground that he was bound by the 
rule that the accused may not know the identity of an informer. In a lucid and 
to-the-point judgment the higher court held that this rule should in casu be 
relaxed in favour of the applicant, that the contrary decision by the magistrate 
had been wrong, and that it might result in a miscarriage of justice to the 
extent that the Supreme Court would be justified at any time during the course 
of the trial proceedings to interfere by way of review. 83 

It is heartening to note how the court dealt with the objections to 
interlocutory intervention. It was argued on behalf of the attorney··general that 
the petitioner had used the wrong procedure since the 'nondisclosure' rule 
only comes into operation after questions have been put to a witness during the 
course of the trial. 84 In this case the petitioner had raised his points before 
any evidence had been led. The court dismissed this argument, as stating that 
since the prevention of a possible miscarriage of justice is the object to be 
aimed at, technical points of pleading should not prevail over the petitioner's 
right in casu to have the informer's name disclosed to him. Furthermore, 
although the court feltM that the petitioner should have asked for an order 
against the magistrate rather than the minister, it once again did not wish to 
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quibble over a point of procedure, since a mandamus against the magistrate 
would have rendered the same results as an order against the minister. The 
point, according to the court, was that the magistrate had erred; his mistake 
could be easily rectified (as it Ghould be in the interests of justice) by granting 
the order prayed for. However, the court decided not to award the costs of 
the application to the petitioner. because the prosecuting authorities were 
correct in their refusal to usurp the prerogative of the court, which alone could 
authorise the rule to be relaxed.87 

The Bascher decision is clearly preferable to the rigid and overly cautious 
approach in Adams. 88 A balance must be struck between society's interest 
that criminal trials should be continuous and uninterrupted on the one hand, 
and society'S interests that an accused should not be seriously prejudiced to the 
extent that a miscarriage of justice occurs. Unfortunately, Adams was an 
Appellate Division judgment whereas Roscher was only a judgment of the 
Transvaal Provincial Division. Although some courts were able to distinguish 
Adams on the basis that it dealt specifically with the reservation of a question 
of law. the principles applied in Rascher did not find conclusive support in the 
Appellate Division until 1990. 

This brings the discussion back to Baleka8
!, and particularly the petition 

in that case for a 'splitting' of the appeal so that the special entry could be 
determined first, reported as S v Malinde.90 The special entry related to the 
trial judge's power 'to dismiss an assessor in the circumstances, it being argued 
by thc appellants ~at the trial had thereafter continued before an improperly 
constituted court. 91 

Referring to Appellate Division rule 13,92 the Appellate Division held 
that, although no specific provision exists in the rules of court for an order 
such as the one requested, the court docs have the power to regulate its own 
procedures in the interests of the proper administration of justice. While 
reiterating its principle opposition to piecemeal appeals, the court added93 that 
if iIi the light of all considerations, it appeared that the advantages outweighed 
the disadvantages, the court would grant such an application if there appeared 
to be a reasonable likelihood that the alleged advantage would in fact result.94 

~pplying the foregoing to the facts before it, the court held95 that if the 
decision 011 the special entry were successful, it would dispose of the entire 
appeal and if so, considerable savings of time and money could be effected. 
On the other hand, if the appeal on the special entry were dismissed, there 

, would be no prejudice to the state or a waste of court time. The court 
accordingly directed that the special entry be heard prior to and separately 
from the main appeal.-J6 .. ': 

.. ' - '" 
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The present authors applaud the court's approach in Malinde. The 
Appellate Division seems t<> have-' moved away from the formalistic and over·· 
simplified approach adopted. earlier, 97 in the direction of an approach which 
accords with international interlocutory trends.98 Even more importantly, it . 
is a common sense approach and provides a sorely needed flexibility in;' our 
criminal procedure. 

At this stage the principles of interlocutory remedies, as developed by our 
courts, may be summarised as follows. Interlocutory remedies are allowed in 
rare .and exceptional circumstances.99 Exceptional circumstances exist in . 
cases where gross irregularities have occurred1OQ and whcre denial of the 
remedy would lead to grave injustiee101 and prejudice the accused to such an 
extent as to lead to a miscarriage of justice.102 However, a wrong decision 
in law, does not in itself constitute such an irregularity that would 
automatically entitle an accused to take the matter on interlocutory revicw. 103 

The wrong decision may only be taken on immediate appeal or review when 
it might result in a miscarriage of justice.104 An act or omission by a legal 
representative can constitute sufficient irregularity to permit an interlocutory 
approach. 105 Factors to be taken into account in determining whether an 
interlocutory remedy should be allowed, include the convenience of the 'parties 
and of the court. If the advantages outweigh the disadvantages, the court will 
grant the application. The court ruso has to consider the cogency of the point 
in issue; because unless it has substance the court will be wasting time and 
money. There must be a reasonable likelihood that the alleged advantages 
would in fact result. 106 

Although it is evident that interlocutory approaches do exist in South 
African procedure, and that certain principles for their application have 
crystallised through the years, it remains a question whether these principles 
are adeq~te to deal with constitutional questions which arise in criminal trials. 
This question will be considered below. 107 But first, we shall investigate 
some foreign legal systems where bills of rights have been in place for years 
and have proven themselves workable. 
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CHAPTER IV 

THE: MANAGEMeNT OF CONSTITUTIONAL ISSUES 
IN SOME FOREIGN JURISDICTIONS 

INTRODUCTION 

In this chapter we examine the basic principles of constitutional law and 
procedure in three foreign legal systems, viz. the American system where the 
ordinary courts decide constitutional issues, the German system and the 
Spanish, where specialised constitutional courts which decide only 
constitutional points, have been established. 

THE UNITED STATES OF AMERICA 

INTRODUCTION 

. :' 

Although it is not the purpose of this article to attempt a detailed analysis of 
American constitutional procedure, it is necessary to investigate the impact 
which a bill of rights had on American criminal procedure to appreciate the 
task ahead for South Africa. 

In the United States of America human rights questions are in the first 
instance left in the hands of the ordinary court system. The US Supreme 
Court has general jurisdiction to judge all questions of public law, and private 

, law cases, where the parties involved are citizens of different states. The 
American Constitution is now more than two centuries old and although it has 
developed a rich constitutional and human rights jurisprudence, this took a 
long time to happen - longer than South Africa has. 108 

Few, if any, areas of American law have undergone such significant 
revision over the last few decades as its criminal procedure. The changes 
have been so rapid and· far-reaching that some commentators have 
characterised it a legal 'revolution'. although some prefer to view it as merely 
'accentuated evolution' .109 The United States Supreme Court has been a key 
participant in this revolution. During the 1960s, almost every Supreme Court 
term was marked by one or more decisions announcing significant new 
developments in the field of constitutional criminal procedure. While the 
Court's rulings durinp the 1970s contained fewer dramatic innovations, they 
provided a substantial body of law building on or modifying the new 
developments of the 1960s. 
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The Supreme Court's substantial role in the development of criminal 
procedure is a product, in part, of the special emphasis upon criminal 
procedure in the United States Constitution .. Of the 23 separate rights noted 
in the first eight amendments, 12 concern criminal prOcedure.110 The Fourth 
Amendment guarantees the right to be secure against unreasonable searches 
and seizures and prevents the issue of warrants unless certain conditions have 
been met. The Fifth Amendment requires prosecution by grand july 
in(ij.ctment for violation of all infamous crimeG and prohibits placing a person 
'twice in jeopardy' or compelling him to be a 'witness against himself. The 
Sixth Amendment lists several rights that apply in all criminal prosecutions, 
including the right to a speedy trial by an impartial jury, notice of the nature 

. and Gause of the accusation; confrontation of opposing witnesses, compulsory 
process for obtaining favourable witnesses, and the assistance of cOUDsel. Tho 
Eighth Amendment adds a prohibition against requiring excessive bail. 
Finally, in addition to the guarantees directed specifically at criminal 
procedure, the Fifth Amendment, in its general prohibition against the 
deprivation of life, liberty or property without due process of law, also 
impacts on criminal procedure. 

The impact of the provisioru:; of any constiw,tion depends in the end on the 
courts' approach in determining their content. Had the US Supreme Court 
adopted a narrow interpretation, the constitutional guarantees would have had 
a. minimal effect on criminal procedure. On the other hand, if the broadest 
conceivable interpretation had been adopted, the constitutional guarantees 
would have governed almost every aspect of criminal procedure. Thc degree 
of constitutional regulation does, however lie somewhere between these 
extremes. 111 Two main trends in the American 'constitutionalisation' of 
criminal procedure can be discerned: (1) the extension of the application of tho 
Bill of Rights guarantees to the different states via the Fourteenth Amendment; 
and (2) the exparu:;ion of the interpretation of individual guarantees both to 
oover more and more .,1lGpects of the criminal justice process, and to provide 
greater regulation of those aspects previously covered. 112 It is not unlikcly 
that some; if not all, American prinoipleG will eventually be 'incorporated' into 
the South African criminal justice system. A look at the constitutionalisation 
process that occurred in the USA may therefore illustrate the possible extent 
of the impact o( a Bill of Rights on South African criminal procedure. 
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FOURTEENTH AMENDMENT EXPANSION 

The first ten amClldments to the US Constitution were enaoted Of) limitntioruJ 
upon the US Federal Government. In 1868 the Fourteenth Amendment was 
adopted extending federal constitutional controls over the actions of state 
governmenUi. This amendment providos, intel' alia, that no state may "deprive 
any person of life, liberty and property without due process of law".113 Its 
interpretation led to conflicting decisions on whether and to what extent the 
amendment made the first ten amendments (called the 'Bill of Rights') 
applicable to all states. 114 

There is no need to describe the process of interpretation here. The end 
result, however is important; the Supreme Court has held the following Bill
of-Rights-guarantees to be fundamental and applicable to the states under the 
samcstandards applied to federal government: the freedom from unreasonable 
searches and seizures and the right to exclude any evidence obtained in 
violation thereof froIn criminal trials;us the privilege against self
incrimination; 116 the guarantee against double jeopardy; 117 the right to the 
assistance of counsel;118 the right to a speedy trial;119 the right to a jury 
trial;120 the right to confront opposing witnesses;121 the prohibition against 
cruel and unusual punishment;122 the right to a public trial;123 and the right 
to notice· of the nature and cause of the accusation. 124 

EXPANDING EXISTING GUARANTEES 

Apart lrom making most of the. Dill of Rights guarantees applicable to the 
states via the Fourteenth Amendment, the Supreme Court has also substantially 
expaIlded the scope of these guarantees as applied to both federal and state 
proc.edurc. l2S The areas of prc·trinl police invoatigation and the trial itself 
have become the two phases of the American criminal process most 
extensively regulated by constitutional limitations. l26 

The one major elemcnt common to the constitutional regulation of all 
aspects of police investigatory practices is the so-called exclusionary rule. 
This rule provides for the exclusion from criminal prosecution of e.vidence,' 
obtained in violation of the constitution and usually comes to the courts; 
attention via a pre-trial motion to exclude certain evidence pursuant to this 
rule. 127 In MaW v Ohio,128 the Supreme Court rejected the earlier notion 
that the exclusionary rule was not applicable to the states. The MiPl! rationale 
wa~ subsequently extended to require exclusion of evidence obtained through 
othei' unconstitutional practices - such as in Miranda y Arizona,129 where 
the Fifth Amendment privilege agaiIlGt Gelf..incrimination was applied to 
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custodial interrogation, thereby extending the Fifth Amendment's exclusionary 
requirement to any statements obtained from such interrogation without first 
having given the 'Miranda warnings' regardless of whether those statements 
were inherently untrustworthy or not. A MDwl--type exclusionary rule will 
certainly command attention in future constitutional litigation in South Africa. 

Bail reform is yet another area where constitutionalisation may occur as it 
did in the USA. Although the Eighth Amendment provides that excessive bail 
may not be required, standards for determining what constitutes 'excessive 
bail' have still not been fully developed by the Supreme Court.130 Recently 
there has been a movement away from requiring 'money' bail as it results in 
the confinement of large numbers of untried defendants solely on account of 
their inability to raise the required amounts. Bail reform projects have been 
initiated to ascertain the factorn thllt would make defendants safee candidates 
for release without financial guarantees.131 

Further examples, of the 'constitutionalisation' of areas of crimi~ 
procedure include the prosecutors discretionary decision to charge or nOt to 
charge,132 review of the prosecutor's decision,133 joinder of offences in 
view of the Fifth Amendment's 'double jeopardy' prohibition,134 limitation 
of prosecutorial discretion relating to the timing of the prosecution by the Sixth 
Amendment requirement that the accused shall enjoy the right to a speedy 
trial, 135 regulations regarding the defendants choice of plea,136 and 
negotiated pleas,137 pretrial discoveryl3S- and the nature of trial by jury. 139 

Just as the Sixth Amendment requires an impartial jury, due process 
requires an impartial judge, particularly in cases involving a bench trial. l40 

This quality has also been the focus of constitutional litigation, as it may well 
be in a future South Africa. 141 

The Sixth Amendment right of the accused to be confronted with the 
witnesses against him, has been utilised in several ways. It has been held to 
guarantee the right of the accused to be present at his trial,142 to require that 
the accused is given sufficient leeway in cross-examining prosecution 
witnesses, apd to limit the prosecution's use of hearsay evidence, i.e. 
statements by persons who do not testify at the trial and therefore cannot be 
cross-examined. 143 

The Fifth Amendmentprivilege against self-incrimination inter alia permits 
the accused to refuse to take the stand at trial. The Supreme Court has dealt 
with many aspects_incidental to this right. It has been held that the privilege 
bars any adverse comment by the court or prosecutor on the accused's failure 
to testify; 144 a state practice requiring the accused desiring to give evidence 
to do so before any other testimony for the defence has been led, places an 
unconstitutional burd~n on the accused's right not to testify since the effect 
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would be to force the accused to decide whether or not to testify before he has 
heard the testimony of the witnesses. 145 

Post-trial procedures in South Africa may undergo 'constitutionalisation' 
through interpretations similar to those of the US Supreme Court. This court· 
has laid down principles to be considered when imposing sentencel46 and has 
established that the accused's right to legal representation also applies to the 
sentencing stage,147 probation revocation proceedingsl48 and to parole, 
revocation proceedings. 149 Numerous constitutional requirements for 
appellate review of criminal convictions have also been formulated.150 The 
availability of appellate procedures may not be conditioned on the convicted 
accused's financial status. If a trial transcript is required for review the state 
must provide that transcript free to the indigent appellant. 151 The state must. 
also provide the indigent appellant with ·appointed counsel for the first appeal· 
that is granted as a matter of right. 152 

Finally, the US Supreme Court has involved itself in interpreting the 
double jeopardy clause of the Fifth Amendment which provides that no person 
shall be put in jeopar4y twice for the same offence.1s3 

In the hundreds of cases involving the 'constitutionalisation' of criminal 
procedur~· certain general themes are reflected.1S4 These include 

II an emphasis on achieving equality in the administration of the criminal 
law; th~ court has recognised the unequal impact of criminal procedure on 
the poor and racial minorities and has sought to eliminate at least the 
official aspects of such inequality; and 

II a general shift away from the idea that the different states should have the 
widest possible latitude in the administration of their own systems of 
criminal justice; since the 19608 it has been maintained that a uniform 
constitUtional standard, though more restrictive, actually improves federal· 
state ('elations and that states should not be allowed the same discretion 
they ·have in social and economic systems when fundamental rights are 
involved. . 

A study of American constitutional criminal procedure will be essential for 
future constitutional litigati~n in South Africa. 

PROCESSING CONSTITUTIONAL CLAIMS 

Although both federal and state courts are duty bound to recognise 
constitutional criminal procedural claims, they may also i~pose reasonable 
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procedural requirements on accused porsons wishing to raise such claims. 155 

All jurisdictions, for example, impose requirements as to when objections to 
unconstitutionally obtained evidence may be raised. Most jurisdictions also 
require·· that objections to the admission of such evidence be presented by· 
motion to suppress. 156 As a general rule, the motion to suppress must be 
made at the earliest opportunity, and more specifically before the trial has 
commenced,l57 especially if the prosecution has given notice of its intention 
to introduce the evidence. This requirement is often embodied in statutes or 
rules of criminal procedure158 but also has a firm basis in the case law of 
many states. 159 A pre-trial motion is required because it assists in the 
orderly presentation of evidence by eliminating from the trial those disputes 
over police conduct not immediately relevant to the question of guilt. 160 

Despite the foregoing, courts have a discretion to permit a motion to 
suppress illegally obtained evidence to bo introduced during trial if there are 
special reasons why the application could not have been submitted earlier. In 
People v· Johnson, 161 the accused had been represented during preliminary 
proceedings by a series of assistant public defenders who had not filed the 
motion, and the prosecuting attorney later erroneously represented to the court 
that·a motion had been made and denied. It was held that invocation of the 
time requirement would be unfair under tho circumstances. 162 

For the effective administration of pre-trial motions, it is clear that an 
accused should have the benefit of discovery procedures. In the United States 
the accused may under some circumstances be permitted to examine certain 
prosecutorial evidence before the trial. Although there is no common law 
provision for discovery in criminal trials, the courts have liberalised this 
poSition and have given judges relatively brood discretionary powers to order 
the prosecution to permit the defendant to examine specific evidence when 
such examination is shown to be necessary for the preparation of the defencc's 
case. 163 

When a pre-trial motion is filed by an accused, the court should hold a 
hearing on it. If the motion regularly raises a constitutional issue, for example 
the exclusion of illegally obtained evidence, the court should hold a hearing 
on it even though the trial is already under way or if the matter comes to light 
afterlhe trial. The defence is allowed to present witnesses, including the 
police officers involved, to establish grounds for the exclusion of evidence. 
The state is permitted to crom; examino the defence witnesses and call its own 
witnesses. l64 Although under ordinary motion practices the burden of 
producing evidence in support of the motion lies on the party introducing the 
motion~ recent state decisions have placed the burden on the state to prove the 
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lawfulness of search and seizure, reliance being placed on the Fourteenth 
Amendment 'due process' provisions. l65 

On conclusion of the hearing, the judge determines the admissibility of the 
evidence questioned. If he finds the evidence inadmissible, the prosecutor 
must determine if the remainder of evidence is sufficient to proceed to trial. 
If he concludes that it is not, he may ask the court to dismiss the case. If the 
ruling occurs dUl'ing the trial once thc jury has already heard the evidence, the 
court should declare a mistrial. l66 

There is rarely any interlocutory appeal against an oider denying the 
motion to suppress as an accused will first wait and see whether the evidence 
is actually used against him and he is convicted. l67 However, provision is 
made for interlocutory reviewl68 of interim questions in American criminal 
trials. This warrants closer scrutiny to determine whether it has any relevance 
for future South African criminal procedure. 

The jurisdiction of federal courts of appeal is prescribed by statute. 169 

Section 1291 of the United States Judicial Codel70 states that the circuit 
cow'ts (the first court of appeal on state level) have jurisdiction over appeals 
from all final decisions of the circuit courts (lower courts). Final judgments 
are appealable as of right and the circuit court may not refuse to hear such an 
appeal. 171 This section in general prohibits appeals before sentencing 
(because the sentence is considered as the final judgment in a criminal 
proceeding).172 . 

Several policy reasons have been advanced for the final judgment rule. 173 

First, appealing final orders is more efficient as all o~jections can be brought 
before the appeal court simultaneously. 174 Second, some orders may bec.ome 
moot points if the objecting party ultimately wins the trial. 175 Third, the 
appeal court may be able to review the various rulings from a broader 
perspective after the trial court has issued a final judgment.176 Fourth, the 
trial process will proceed more rapidly if not interrupted by interlocutory 
appeals. 177 Fifth, avoiding immediate appeals from every order will 
preserve respect for the trial judge's authority .178 Finally, this rule prevents 
'parties from using the interlocutory appeal process as an expensive delaying 
tactic. 179 

Despite the apparent rigour of .the final judgment rule in criminal 
proceedings, there are procedures that permit the bringing of certain appeals 
before final judgment. These are known as the ~ collateral order and the 
writ of mandamus and will be discussed separately. 180 

In Cohen v Beneficial Industrial Loan Cm:p,181 the US Supreme Court 
held that an order, which was not a final jUdgment, may be appealed under 28 
USC section 1291. The court reasoned that to protect important rights, the 
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coo.cept of finality should be construed in a practical way clnd concluded that 
there is a "small class [of decisions] .... too important to be denied review and 
too independent of the cause itself to require that appellate consideration" 
await final judgment. l82 Although ~ was a civil case, the approach 
adopted has also been applied to criminal proceedings. In Stack y Bqyle, 183 
the Supreme Court, relying on Cohen, held that an order dismissing a claim 
t~at the amount of bail set violated the Eighth Amendment proscription against 
excessive bail was an appealable interlocutory order. Since ~ the Supreme 
Court has extended the Cohen rule to orders dismissing claims that the Fifth 
Amendment proscription against double jeopardy has been violatedl84 and to 
orders dismissing claims that a prosecution violates the so-called 'speech and 
debate clause' of the constitution which protects Congressmen from having to 
defend themselves for any speech or debate in either Congress or the 
Senate. ISS . 

To fall under the ~ rule, interlocutory orders must meet a three
pronged test.186 First, the order must finally dispose of an important right 
of the litigant. Second, the right disposed of m:ust be independent of the main 
action. Third, it must be possible that the right involved may be damaged 
irreparably if an interlocutory appeal is not permitted. This test essentially 
balances the possible damage to an individual's rights against the principles of 
economy arid efficiency underlying the final judgment rule. If alllhree criteria 
are not met, the balance favours the application of the final judgment rule. 187 

The three-pronged Cohen test is applied strictly in criminal matters. In 
United States y MacDonald,188 the circuit court allowed the accused to 
appeal an order because of the unique circumstances and because, if the appeal 
were not allowed, the burdens "of a prolonged trial [might] be for 
naught" .189 On appeal the Supreme Court held that the right to appeal is not 
determined by the extraordinary circumstances of ill l;ase, and tberefore the 
circuit court did not have jurisdiction under Cohen. l90 If the ~ test is 
not met, it is not a case for interlocutory appeal. 

The All Writs Act191 provides the other procedure through which the 
courts of appeal may review orders in criminal matters before final judgment. 
Federal courts are authorised "to issue all writs necessary or appropriate in aid 
of their respective jurisdictions and agreeable to the usages and principles of 
law" .192 This provision authorises circuit courts to issue writs of 1IUJT1.damus 
to the district courts, requiring those courts to take certain actions. 
Traditionally, such writs were reserved for "extraordinary situations or matters 
affecting the court's jurisdiction".I93 However, as was said in In.....m 
Josephson,194 mandamus did not give federal appeal courts unlimited power 

26 



to review "any unappealable order which [the cQurt] believe[s] should be 
immediately reviewable in the interests of justjce''''.: 

Despite attempts to expand the doctrine's scope,195 the Supreme Court 
has consistently returned to the 'exceptional circumstances' approach and 
continues to sumllllUily reject transparent attempts to sub~titute a writ of 
mandamus for an appeal. In Will v United. State"s,196 the court stated" that 
"only exceptional circumstances amounting to a judicial 'usurpation of power' . 
will justify the invocation of this extraordinary remedy". With this in mind, 
the First Circuit Court has sblted that the 'extraordinary circumstances' where 
the mandamus may apply inClude: (1) clear abuses· 'of discretion by the lower 
court; (2) situations where there is a need to confine an inferior court to tb~ 
lawful exercise of its powers or to compel it to act when it is under a duty to 
do so; and (3) situations "raising important issues of first impression" .197 
From this it is apparent that mandamus is limited to rulings involving abuse 
of discretion by district courts and is therefore not used to correct lower coUrt ' 
rulings on close questions oflaw.' 

Despite the potential of interlocutory criminal appeals in the United States 
as <liscussed above, it is clear the courts are unable to permit an interlocutory 
appeal based solely on considerations that the appeal is likely to conserve 
resources. For this reason it has been argued by certain commentators198 

that, to reduce the cost of operating the American criminal justice system, 
Congress should enact a jurisdictional statute which grants the courts a 
discretion to permit an interlocutory criminal appeal which is likely to 
conserve resources. 199 

There is precedent in civil procedure for the recognition of such a 
discretion. Section 1292(b) of the United States Judicial Code,2OO grants the 
courts of appeal jurisdiction to hear certain interlocutory appeals from 
otherwise non-appealable civil orders. If a lower court states in writing 
('certifies') that the order involves a controlling question of law over which 
there, are substantial grounds for difference of opinion and that an immediate 
appeal may materially advance the ultimate termination of litigation, then the 
superior court may, in its discretion, hear the appeal. 201 

Section 1292(b) differs from both the ~ collateral order rule and the 
writ of mandamus in that the initiative to go on appeal does not lie with the 
accused but with the district court. The accused cannot initiate or even 
attempt to initiate an interlocutory appeal unless the district court allows it, i.e. 
certifies that it seems appropriate. The rationale behind this is that the trial 
court, having itself ruled on the issue202 will be familiar with the 
approximate cost of the trial, being in a'position to request the attorneys for 
in~ormation concer:~ng the number of witnesses they plan to, call and the 
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expected length· of time each witness will be questioned, as well as the 
difficulty of the question involved in the appeal. Furthermore, the appeal is 
not permitted automatically; the circuit court has a discretion whether or not 
to permit the appeal. 

The benefits of the section 1292(b) certification procedur~ are two-fold. 
First, it enables the courts to limit interlocutory appeals to those cases in 
which interlocutory appeal is likely to be economically beneficial. Second, it 
reduces the wasted expenditure that results when an appeal is disallowed fOl' 
lack of jurisdiction. It is argued203 that these benefits will also be obtained 
if section 1292(b) is made applicable to criminal trials. There are lengthy 
criminal trials, just as there are lengthy civil trials. Furthermore, such a 
procedure would enable courts to correct erroneous rulings on pre-trial 
motions (such as the pre-trial motion to suppress, discussed above),204· 
allowing the courts to avoid almost nll costs associated with what would have 
been a wasted trial had the interlocutory appeal not been allowed. 

In spite of these compelling arguments, section 1292(b) does still not apply 
in criminal trials. However, to mitigate the harshness of the final judgment 
rule and the few exceptions that do exist, the courts have developed a more 
pragmatic approach to appealability. In the words of the Supreme Court, 
among "the considerations that always compete in the question of 
appealability, the most important ... are the inconvenience and costs of 
piecemeal review on the one hand and the danger of denying justice by delay 
on the other".205 This balancing of competing needs for judicial economy 
and justice represents the court's recognition that "[a] pragmatic approach to 
the question of finality has been connidered essential to the achievement of the 
'just, speedy, and inexpensive determination of every action"'206 or, as the 
court has also phrased it, "the requirement of finality is to be given a 
'practical rather than a technical construction'''.207 To sum up, the test for 
allowing an interlocutory appeal has bcen formulated as follows: "Where the 
danger· of denying justice by delay outweighs the inconvenience and costs of 
piecemeal review the appeal should be allowed prior to the issuance of a final 
judgment" ;208 

. Among the factors to be taken into account in making the appealability 
decision under the above-mentioned balancing approach, are (1) the delay· 
which may result before the case would ultiniately be heard on appeal after a 
final judgment, (2) the harm such a delay would cause to the litigants' 
financial or personal situation, and (3) the expected length and expensc of thc 
trial, in relation to the relative financial capabilities of the parties seeling 
appeal, which may prove a waste if the district court's order is ultimately 
reversed;209 and the likelihood that the order from which appeal is sought 
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will be reversed. The latter does not entail_ asking the appeal court to make 
a complete examination of the merits of an attempted appeal, but rather a kind 
of 'probable cause' examination of the issue, by which the appeal court could 
satisfy itEelf without full s~dy of the merits that tho issue on appeal poses a 
legal question the answ~r.to which was either uncertain or likely to have been 
incorrectly determined by the district court.210 Correctly applied, this 
pragmatic balancing approach may vastly improve the American appellate 
process which, like South Africiln criminal procedure, suffers from an excess 
of fo~alism and rigidity. 

Much of what has been said about the United States also applies to South 
Africa. South African lawyers may also expect a future 'constitutionalisation' 
of criminal procedure with all its pros and cons. The possibility of 
introducing a process similar. to the American pre-trinl motion to .suppress 
evidence (e.g. illegally obtained evidence) into our criminal procedure 'will be 
investigated below.211 Finally, as in the United States, no statutory provision_ 
is made for interlocutory appeals in South Africa. A process of certification 
of issues seems to have merit in a South African context.212. 

THE FEDERAL REPUBLIC OF GERMANY 

INTRODUCTION 

The Federal Republic of Germany has a speciaiiscd constitutional court, the 
German Federal Constitutional Court (hereafter ~f~rrod to a.s tile FCC). Now 
nlmost<Byeam old, the FCC has boen describccLas .the mainstay of German 
constitritionalism~' the symbol of the rule of law 'in tJte eyes of most German 
citizens as well as an effective counter-majoritan check on the political 
branches of government.213 The FCC is a speciaUsed tribunal, empowered 
to decide only constitutional questions and some public law controversies. It 
is useful to examine the FCC briefly from a South Mrican point of view since. 
it is possible that South Africa may get a similar judicial body for the purpooos 
of constitutional review. We here investigate the jurisdictional nnd procedural 
aspects of the FCC. 

The FCC is composed of 16 judges, including a president and vice
president of the court. It is· a 'twin court', because of its division into two 
senates, each consisting of eight judge-s, with mutually excI~sive jurisdiction 
and personneJ.214 

The court's jurisdiction is laid down in ten different articles of the Basic 
Law of 1949 (constitution), all of which have been further codified by the 
Federal Constitutional Court Act (FCCA) of 1951. The court· is 
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constitutionally and statutorily circumscribed and cannot extend its functions 
or powers in terms of general constitutional provisions, or its general role as 
guardian of the constitution. However, the FCC itself interprets the relevant 
clauses determining its jurisdiction. The two areas of the court's jurisdiction 
most relevant for present purposes are discussed below. Well over 95 % of .. 
the court's case load consists of constitutional complaints. Although the few 
cases which have been decided in areas such as abstract judicial review, 
disputes between certain organs of state and federal-state disputes are of 
enormous political signifioance;21S they fall outside the ambit of this article. 

CONCRETE JUDICIAL REVIEW 

Concrete, or collateral, judioiol review arises out of an ordinary law suit. If 
a German court is convinced that a relevant federal or state law under which 
a case has arisen violates the Basic Law, it must refer the constitutional 
question to the FCC before the eaoe can be decided hence the use of the 
term 'collateral'. Judicial referrals do not depend upon the issue of 
constitutionality having been raised by one of the parties. A lower court is 
obliged to make such a referral when convinced that a law under which a case 
arises is in conflict with the constitution. The petition must be signed by the 
judge or judges who voted in favour of the referral, and accompanied by a 
statement of the legal question at issue, the provision of the Basic Law 
allegedly violated, m:.d the' extent to which a constitutional nuing is necessary 
to decide the dispute.216 As a matter of procedure, the court must allow the 
highest federal organs or a state government to join in the case and must olso 
give the parties involved in the proceedings below an opportunity to be heard. 
The parties make their representations through written briefs.217 

Only the FCC can decide the issue fmally. The procedure allows for the 
ordinary courts to be involved in the process of testing the constitutionality of 
a law, but not in declaring it unconstitutional.218 Approximately 1,5% of 
cases decided by the FCC dealt with concrete review, which seems to indicate 
a reluctance by ordinary judges to refer questions to the FCC. This has been 
attributed to the strong tradition of legal positivism which continues to hold 
sway in the regular judiciary. Jealous of their own limited power of judicial 
review, judges usually resolve doubts about the constitutionnl validity of laws 
at issue in pending cases by upholding them or interpreting them so as to avoid 
questions of constitutionality. By so doing they avoid the necessity of 
referring questions to the court.219 
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CONSTITUTIONAL COMPLAINTS 

Under German law constitutional complaints are by and large the prerogative 
of private individuals. Any person who claims that an action of the state bas 
violated one or more of his or her rights under the Basic Law may, after 
exhausting all other legal remedies,22O file a constitutional complaint in the 
FCC. Certain time limits exist for these complaints to be lodged. The act or 
omission relied upon as well· as the offcnding agency must be identified, and 
the constitutional right allegedly violated specified.221 All state actions may 
be attacked, particularly executive actions, court decisions, and under certain 
conditions also laws, even before their application. 'Any person' within the 
meaning of this provision includes natural persons with lcgo1 capacity to su~, 
as well as corporate bodies and other 'legal persons' possessing rights under 
the constitution. The complainant must be personally affccted and thc cffect 
must be direct and immediate as it has clearly stated· that this is not an actio 
popularis or class action. 222 . 

The procedure for filing complaints is rclativcly easy and inexpensive. No 
filing fee or formal papers ~e required. Most complaints are hand written 
and prepared without legal assistance. Legal assistance is not required at any 
stage during the complaint proceeding. As a consequence of these rather 
permissive rules, the court has been flooded with complaints, growing from 
well tInder 1 000 per year in the 19508 to approximately 3 500 per year in tho 
mid-1980s and making up about 55 % of the FCC's published opjnions.'" 

. Constitutional complaints eventually became so overwhelming and time
consuming that three screening committees (called chambers since 1986) 
consisting of three judges each, were established in 1957 to screen frivolous 
complaints. The chambers screen complaints to the court and can dismiss a 
complaint if they decide unanimously that it is inadmissible or offers no 
prospect of success. If one of the three members votes to accept the 
complaint, it is forwarded to the full senate for a decision. If at least two 
judges (Le. a minority) of the full senate feel that the complaint raises a 
question of law likely to be clarified by a judicial decision, the complaint will 
be acceptable for scrutiny. However, a senate majority may still reject the 
complaint as 'trivial' or 'inadmissible'.224 The chambers dispose of 95 % 
of constitutional complaints. They are neither obliged to furnish· reasons for 
their decisions nor are such reasons published in the court's official reports. 
The practice has, however, developed that reasons are provided to 
complainants in the form of a written otatemcnt, which happens in 75 % of 
cases.22!i 
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In 1963 a further measure to discourage complaints was introduced, The 
imposition of a finc on complainants who 'abuse' the procedure was statutorily 
entrenched. Since 1985 a maximum fine of DM 5' 000 may be imposed upon 
a frivolous petitioner, and a fee of DM 1 000 imposed upon any petitioner 
whose complaint is not accepted by a three-judge screening committee.226 '" 

The court's judicial procedures are prescribed in the FCCA and the rules "< 

of procedure developed by the FCC itself. " The FCC only comes into 
operation when petitioned to do flO. Although oral argument is supposed'th'be 
the rulc, this rarely happellG and formal hearings of cOnstitutional" complailits"" 
and concrete review seldom occur. Thejudges' deliberations are confidentiaL'" 
All judges prepare written opinions with supporting argUments; decisions are :-(, 
rendered in the court':) official record in declaratOry form. The court normally" :,; 
confines itself to declaring hlWS null and void and does not issue mandatory ::" 
or other or,-ders to government officials.227 ' 

Criticism haa boen levelled inter alia against the FCC's management of 
constitutional complaints.228 First, the fact that complaints may be 
summarily rejected and that the r~asons for the rejection are not published has 
thc practical consequence that sC~olars are denied the opportunity to study the 
material to reveal patterns and trends in the court's management of these 
issues.229 Furthermore, a veil is drawn between the FCC and the public in 
this area ",:hich coul~ lead to mistrust and undermining of the court'~stature""1' 
and authoflty. , : { ", ,- '; ;,' 

Second, section 90 of the FCCA. -requires that if legal remedies -for art"" 
alleged violation of constitutional rights are available, they must be exhausted 
before a constitutional complaint may be brought. This requirement may be 
waived if the court is of the opinion that the matter is of general importance ' 
or the consequences (including costs) or referring the appellant to ordinary 
legal remedies would be unduly severe.230 Initially; complainants often 
ignored the exhaustion requirement and the court frequently had to point out 
that the costs of bringing a normal appeal in the ordinary Courts would not 
constitute an unduly heavy burden.231 The power to decide matters of 
general importance without requiring exhaustion of legal remedies has been 
employed by the court when the constitutionality of a statute of wide 
applicability is challenged by a complainant,. 'A,n important case in this regard ' ";~! 
was the complaint, in BYerfGE 1.418,232 ,~gainst the law for the punishment '~"" 
9f Nazi crimes, where the court agreed thai' the question of the validity' or 
otherwise ,of the punishment law was of such general importance that it inVited 
an early constitutional decision. : .. , " 

Regarding the exception for cases where the ordinary leg3I process would 
be unduly burdensome, a rule of thumb has been formulated that an ordinary 

32 



·:; : .. ,::- .. 

appeal need only be brought when to do so is 'reasonably to be expected'.233 
This is far from a clear standard and has led to serious problems. In ByerfGE 
17.252,234 the FCC surveyed the various legal remedies available to the 
c~mplainant, but admitted the complaint because the legal position was so 
doubtful that the appellant could not 'reasonably be expected' to pursue these 
avenues to their conclusion before bringing his constitutional complaint. This 
decision seems to have been followed in other caseglls and the approach 
appears to be quite liberal. The issue is, however, not as clear as one would 
wish because the lack of precise guidelines leaves an appellant in the position 
where he has to attempt to anticipate the court's determination as to wheLlu~r 
a particular remedy should be pursued or not.236 If he fails to pursue· a 
remedy which the court decides was necessary, the complaint will be rejected 
and the regular appeal may have become time-barred. The appellant can also 
not. 'play It,safe' by following every availablo legal remedy however hopelc:lSlS. 
Section 93 of the FCCA requires that complaints against judicial deCisions 
have· to be lodged within one month after the decision has been handed down. 
In BYerfGE 5.17(19),237 the court stated that the period of one month does 
not start afresh by lodging a· patently inadmissible appeal or by the 
announcement of a decision in such an appeal. In BVerfGE 28.1,238the 
court stated that "[a] legal remedy is considered patently inadmissible when 
those pursuing it cannot, in the light of prevailing doctrine and jurisprudence, 
be unaware of its inadmissibility". It would seem that the FCC is of the 
opinion that if the appellant does not do his homework and docs not know 
when to lodge an extra-ordinary remedy instead of an ordinary appeal, he must 
suffer the loss of constitutional remedies. In view of the fact that legal 
representation is not required in complaints, this approach appears puzzling. 
Without counsel it would indeed be difficult for the applicant to gauge his 
prospects in either the ordinary appeal courts or the FCC. To boast that 
anyone-may approach the court for the price of a postage stamp and a sheet 
of paper does m}t" mean much in this context.239 : . 

. It is not clear whether the applicant would be able to avoid the dilemma 
by first lodging the complaint and then, after the matter has been concluded 
in the FCC, lodging an appeal in the ordinary courts. It has been suggested 
thaf an ordinary court should assist the applicant by staying its proceedings i.1l 
such circumstances.240 However, it has also been stated that such juggling 
will also require foresight of a kind unlikely to be found in an unrepresented 
appellant.241 

Finally, the FCC has co~e under fire for employing the precedent system 
rather selectively, simply ignoring previously decided cases which it ~hOOIS~lS 
not to follow; or citing 'established jurisprudence' as a prelude to announcing 
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quite novel decisions. 242 However, in our view such criticism should be 
tempered by lhe fact that the Anglo-American precedent system il; not part of 
the European continental civil law systems; it is commendable that German 
courts operate with even reasonable consistency. 

Much can be learned from the German experience, and certainly not only 
from its shortcomings. The procedures and processes of the FCC provide 
stimulating possibilities for the procedural management of constitutional issues 
in South Africa and needs to be given serious consideration, particularly the 
notion of involving lower courts in decisions relating to the constitution before 
the matter is referred to a constitutional court; the use of screening chambers 
in cases of constitutional complaints; and the requirement of exhaustion of 
ordinary legal remedies. These aspects will be considered below. 243 

SPAIN 

INTRODUCTION 

A look at the Spanish constitutional court (Tribunal Constitucional) is highly 
relevant to South Africa. In 1987 an overwhelming majority of the Spanish 
people approved a modem democratic constitution that ended almost four 
decades of fascist dictatorship and international scorn. The following words, 
used to describe the Spanish social predicament at the time, are regrettably 
equally applicable to South Africa today. 

Spain still suffers from the tragic wounds of a long and repressive 
dictatorsbip ... , [m]acbine gun wielding policemen seem to outnumber 
citizens in many public places. Amnesty International and the Spanish press 
repeatedly bring accusations of police torture of suspected terrorists. The 
Spanish people respond to all this with pessimism and, most recently. 
general political apathy. 244 

Because of Spain's history of repression and the general distrust of 
government among the population, the Cortes (parliament) considered a 
specialised constitutional court or Tribunal Constitucional (TC) essential' and 
took great pains to ensure its independence and respectability. 245 

The TC consists of 12 members or magistrates, four nominated by the 
Congress of Deputies and Senate (the two houses of the Cortes), and two each 
nominated by the government and General Council of the Judiciary each (the 
governing body of the ordinary courts). The King formally appoints 
them.246 Oniyritagistrates· and prosecutors, university professors, public 
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officials and lawyers (all of whom must be jurists of recognised standing with 
at least IS years experience), are eligible for appointment to the TC.247 

Two areas of the TC's jurisdiction are relevant in this context. First, 
appeals and questions of unconstitutionality and second, aTnparos or individual 
appeals for protection.248 ' . 

APPEALS AND QUESTIONS OF CONSTITUTIONALITY 

The TC is authorised to rule on the constitutionality of a wide range of lcgal 
norms including laws, acts or regulations having the force of law, and internal 
regulations of both the national and regional parliaments. If the request for,·a 
ruling is made through the direct procedure, it is called an 'appeal' of 
unconstitutionality; if made through the indirect procedure', it is called a 
'question' of unconstitutionality. 

'Appeals' of unconstitutionality may be made by the President of the 
government, SO Deputies, 50 Senators, the Defender of the People. (a type of 
ombudsman), and the executive or legislative bOdies' of the Autonomous 
Communities. 249 'Questions' of unconstitutionality refer to the power and, 
duty of any court to ask the TC ·for a ruling on the constitutionality of any 
regulation with the status of law, which is applicable in a concrete case and on 
whose validity the judgment depends. . The question is referred to the TC 
when the court considers that the law or regulation may be contrary to the 
constitution. The only requirement is that there be a doubt in the judge's 
mind. The power to send a question to the TC belongs entirely to the judge, 
not the parties, although denial of a party's request to raise a question of 
unconstitutionality does not prevent the party from making the same request 
again on every level of the appeal process. If the judge decides to refer a 
question suo moto, he must first allow the parties an opportunity to present 
arguments on the matter. To preclude its use as a delaying tactic, the parties 
may only raise a question after the trial has ended, but before the handing 
down of sentence. Questions are not constrained by time limits and mny be 
raised at any time.250 

The TC may refuse to accept an appeal or question of unconstitutionality 
because of deficiencies in form, provided that they may be resubmitted after 
the defects have been corrected. The TC may also reject questions if they arc 
manifestly unfounded. 251 The admission of an appeal or question does not 
operate to suspend the application of the law or regulation attacked.252 A 
law which violates a law oth~r than the constitution may also be declared 
invalid, provided tl • .lt the requirement is that the other law in 'higher' than the 
constitution. It is interesting to note in this connection that the TC has based 
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some of its decisions on international human rights.covenants and. the decisions 
of the European Human Rights court.253 . .,.... . 

A TC judgmont of unconstitutionality nullifies the norms in question as -
well as those norms 30 closely connected with them that their nullification is 
'logically necemmry'; beginning the day after publication of the judgment. 254 
Although cases that are res judicata cannot be reopened, the jurisprudence 
derived from such cases is overruled (Le. nullified) if it conflicts with a 
judgment of the TC. Should a supreme court refuse to apply a TC 
interpretation, the damaged party may raise the appeal of amparo against the 
court's decision.25s 

Finally, both appeals and questions of unconstitutioItality are governed by 
strict time limits that require the TC to act with speed. Once the TC has 
accepted a case, it must hear arguments within 15 days and render its decision 
within 15 days thereafter. Extensions of up to 30 days are allowed; provided 
that the TC publishes its reasons for such delay. 256 

AMPAROS 

Amparos are individual appeals for protection against acts or omissions of 
government bodies that violate the rights and liberties specifically protected by 
the articles dealing with human rights (such as free speech and free 
education).257 Only action can be challenged through tunparos. A party can 
challenge almost any government action that is not a law, whether it be an 
administrative or judicial act or decision.258 

A person must be directly affected by government action to raise amparo. 
Only the parties to a specific case can raise an appeal of amparo when a 
judicial act is challenged or when exhaustion of legal remedies is a 
prerequisite.259 Once again, this is no class action. Unless he is challenging 
legislative decisions which do not have the force of law, an applicant must 
exhaust all possible remedies before asking the TC for protection. In judicial 
acts exhaustion of remedies means exhaustion of appeals. Amparos may be 
rejected if they are raised too late, lack procedural requirements, relate to 
rights not protected by the relevant articles of the Constitution,26O are 
substantially identical to amparos previously rejected on merit, or manifestly 
lack substance justifying a decision by the TC.261 

Although it is still early days for the TC, it has been claimed that Spain 
now has the best developed system of constitutional judicial review in the 
world.262 However, major threats to the TC's effectiveness have been 

. identified such as overload and over--politicisation of its functions. 263 The 
requirement that 'questions' of unconstitutionality may only be raised after 
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conclusion of a trial but before sentence is passed QS well os the exhaustion of 
remedies requirement relating to amparos, may be criticised as showing a lack 
of pragmatism which could lead to frustration and a waste of resources. 
Finally, the strict time limits governing appeals and questions of 
unconstitutionality may be regarded as requiring unseemly haste in 
constitutional litigation that may lead to serious workload problems, ~ but 
this potential hazard may largely be avoided through the implementation of a 
proper screening system to sieve out unfounded and frivolous approaches. 
Some of these points will be returned to in the next chapter. 

On the positive side, the TC's ability to refer to 'higher laws' is 
commendable. The sources of human rights are international and it is only 
through careful study and interpretation of these that we can enjoy the benefits 
and the- wealth of legal principles which have been established over years. 
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CHAPTER V 

VARIOUS MODELS FOR THE PROCEDURAL .. 
MANAGEMENT OF CONSTITUTIONAL ISSUES. 

INTRODUCTION 

Having investigated the prescnt South African criminal .procedureand with the 
advantage of the examples gleaned from foreign sys~ms, it now remains to 
attempt to design a practical and cost·-effective model for the management of 
human rights issues which may in future &rise III criminal trials in· South 
Afrioa, Different possibilitieD come to mind, oach with ito own advantngca 
and disadvantages. '. 

At the outset, one may imagine the following flct;itious scenano. During 
a criminal trial the accused raises an objection to the introduction of ~t1ain 
evidence by the prosecution. He alleges thllt tlJ.e evidence was obtained in 
vIolation of his right to privacy and that it should be excluded on the giUUlld 
of its unconstitutionality, i.e. offending against the Bill of Rights.26S The 
trial magistrate dc.cides to rule 011 the admissibility 9f tile evidence after' a 
separate hearing on the iSDue (a 'trial within a triai') s~nce h0 believes that the 
resolution of this question m.ay resolve the whole matter and save both time 
and IOlJney. Furthermore, neither' the, accused nor the sial.!! will be prejmJil,.'ed 
by such a separate hearing.2fi6 After bearing argument from both the 
accused's lawyer267 and the state, the magistrate rules that the evidence .be 
admitted and the trial continue. The accused remains convinced that her 
human rights were infringed and that the magistmtc erred by not excluding the 
evidence. He wants to take the matter further. What now? There are.several 
possibilities. 

THE CONSTITUTIONAL PANEL M'ODEL 

The first mod01 which comes to mind borrows from the German screening 
chamber,268 with some modifications. 'It calls for the establishment of 
constitutional panels throughout South Africa. Depending on workload, these 
panels may be convened oli Il regional booia, such aa one for every Provincial 
Division of the Supreme Court or, depending on the eventual system of . 
government, one for every federal unit of the South African Federation. The" 
panels will meet on a regular basis to consider constitutional complaints, ', .. 
whether tltcy arise from matters before the courts or not. To make the process 
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accessible to all there should be very few formalities to comply with apart 
from time limits and a requirement that complaints should be submitted in 
written form, but need not be prepared by a legairepresenmtive. The panels 
will have jurisdiction to consider complaints and rule on the vnlidity thereof. 
To discourage abuse, panels will have to have the power to impose fines for 
frivolous complaints (cf the German screening chambers).269 If a panel 
holds a complaint to be of substance, it will refer the matter to the appropriate 
judicial body for a decision. Depending. on whether a specialised 
Constitutional Court is introduced for South Africa, this body could either be 
the Constitutional Court, the particular Provincial Division of the Supreme 
Court where the panel sits, or even the Appellate Division or its constitutional 
branch if tbe panel regards a matter illS bei.ng of ~uffi~i\;ait national importance. 

What this model would hold for the accused in our fictitious example 
above would be the right of immediato approach to the panel closest to him. 
Two considerations come into conflict at this stage. It may be that the accused 
is merely using the constitutional approach as a delaying tactic to avoid 
standing trial. If this is the case, the trial should not be postponed. On the 
other hand, if the trial is allowed to continue pending a final decision on the 
cOllGtitutional question, time ond money may be wasted if the court continues 
in circumstances where, in retrospect, to do so would be an exercise in 
futility. Furthermore, the accused may have suffered irreparable damage by 
the timc the issue is finally settled. By the time the appropriate court decides 
tho issue, ho may havo alroady been found guilty and have been serving a jail 
oontcncc for some time. Ono would certainly have sympathy with him if he 
did not feel triumphant if and when the matter was eventually decided in his 
favour under these circumstances! 

To avoid this rather unfair possibility, strict time limits will have to be set 
for complaints from unconcludcd trials and the trial postponed pending the 
panel's decision on the viability of the constitutional question.270 Once the 
panel has made the decision, the trial will either continue or be further 
suspended pending the higher court's decision. If a complaint is regarded as 
worthy by the panel, we submit that that fact per so should warrant delay of 
the lower court's proceedings pending classification of the constitutional point. 

One important advantage of this model is that it is effective and speedy in 
weeding out vexatious and frivolous complaints. Unfortunately, it also has 
serious drawbacks. The composition of the panels may present problems. 
How big should a panel be? How should its members be selected? Will or 
should they be political appointments and if so, who will be eligible for 
selection? They may perhaps be appointed from the ranks of judges, 
magistrates; academics and constitutional experts~ but who should have, the 
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power to decide whether a particular person is a suitable member? The 
introduction and maintenance of constitutional panels will also not be' 
inexpensive. Members will have to be remunerated and infrastructures 
established. These are, however not insurmountable problems; they are 
problems of detail that can be addressed by the draughtsmen of a new 
'constitutional' chapter to be added to the Criminal Procedure Act, perhaps 
after recommendations by the South African Law Commission. 

To require the barest minimum of formalities for a complaint to be lodged 
may be commendable because it allows for ready access to the panels .. 
Unfortunately, this will also mean that a panel may be faced with the task of 
attempting to gauge the viability of a constitutional.complaint with very little 
information at its disposal. This disadvantage may be avoided to some extend 
by giving the panels the authority to hear oral argument in appropriate cases, 
but that could again seriously hamper the speed of the process. 

Apart from anything else, the purpose of the panels will not be to decide 
the issues, but to test complaints for viability or admissibility. If the pa~els 
were to hear argument on each complaint, it could soon be accused of 
usurping the functions of the courts. On the other hand, by limiting its 
functions to the testing of complaints, the process becomes drawn out since a 
definite obstacle is placed in the path of the accused to discourage her in the. 
pursuit of her constitutionally guaranteed rights. 

This does, of course, not mean that such a model will have no merits in 
a future South African criminal justice system. Experience in Germany and 
Spain has shown that a 'keeper of the gate' mechanism can be very useful in 
the successful management of constitutional complaints which do not arise 
dircctly from trials, so that the panel can act as a first line of defence against 
trivial and frivolous complainants. In the case of a complaint arising during 
the course of a criminal trial, however, the potential complainant is already 
inside the judicial process. " ,Consideration should accordingly be given to 
possibly expanding the role of the trial court in judging the. admissibility or 
viability of constitutional adjudication in a higher court, although a screening 
body ,may play an important role here as well. This will be further exaniined 
below. 271 

PRE-TRIAL MOTION TO SUPPRESS 

The second model that we should like to consider is an adaptation of the 
American pre-trial motion to suppress evidence. When discussing. the 
applicability of any American process of criminal procedure for South Afri~a, 
the differences between the two systems should be kept in mind. It would be 

41 



dangerous to introduce any model into our criininal procedure merely because 
it 'works' somewhere else. 

In our fictitious example above, before the trial·commences both the state 
and accused should be giv~n the opportunity to address the court on 
constitutional issues which they believe may be relevant to the coming triaL 
The prosecutor addresses the court first and has the duty to bring any possible 
constitutional controversies to its attention. The accused then has the 
opportunity to address the court on these and any other issues which he 
believes to be constitutionally relevant. He may petition the court for an order 
declaring all evidence obtained in violation of his constitutional rights 
inadmissible. The trial magistrate (or judge, if the trial takes place in a 
superior court) rules oil the issue and directs how the trial will proceed. It 
may happen that the prosecution stops there and then because the state's case 
is effectively destroyed by the court's ruling and all charges are withdrawn. 

This procedure should also allow a presiding officer to order that he be 
addfessed on particular issues not raised by the parties but which he regards . 
as relevant. After address, he may then rule on these issues. 

For different reasons, we do not believe that this model is feasible for 
South Africa. The main reason is that South African criminal procedure has 
no tradition of extensive pre-trial discovery procedures as the Americans have, 
although we do recognise some such discovery under certain circumstances. 
In some cases the prosecution is under a positive duty to disclose to the 
accused evidence which may exculpate him/her. 272 

In the USA the accused has a far greater spectrum of pre-trial methods for 
exploring the prosecution's case. Before the accused can be held for trial the 
prosecution must produce enough evidence at a preliminary hearing to 
establish a 'probable cause'. Such a preliminary hearing takes place as soon 
as possible after arroot and is held before a magistrate or judge of a lower 
court.273 The preliminary examination inter alia serves to give the accused 
some idea of the prosecution's caoo. Defence counsel is entitled to cross
examine the prosecution witnesses and in effect gets a free statement from 
such a witness without submitting his own defence witnesses to similar 
examination. 

111 some American jurisdictions the accused is also provided with a copy 
of the grand jury minutes which may contain testimony of all prosecution 
witnesses.274 The Bill of Particulars accompanying the indictment not only 
contains thcdctnils of the charge6 preferred against the accused as in South 
Africa, but usually also a short, simple statement of the facts constituting the 
offence charged. The accused may himself move for a Bill of Particulars, 
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requiring the prosecution to 'plead the details' of the alleged offence which has 
the practical effect of advising the accused of the prosecution's evidencc..1.7~ 

The accused in our example does not have the benefit of such 
comprehensive pre-trial discovery and, aport from the charge sheet, may have 
no idea what the state's case against him is going to he. It is possible that he 
may only learn of the existence of certain evidence when confronted with it at 
trial. He may only then attempt to obtain its excluoion. Also,. unlike in the 
United States, South Africa is faced with a situation where the vast majority 
of accused persons are not represented either before or during the trial and 
cannot be expected to have the knowledge to identify a possible constitutional 
infringement and contest it. To suggest that a duty be imposed on the state to 
inform the accused or the court of all possible constitutional issues at some 
pre-trial stage, would not solve the problem since many controversies may 
simply not be foreseeable at pre-trial stage, particularly by a prosecutor with 
limited training and experience in constitutional issues. 

In our view, however, the biggest disadvantage of the model is the lack of 
finality of the pre-trial procedure. A~r the lower court has ruled on the pre· 
trial motion, its decision will have. to be appealable. The limitations of 
interlocutory appeals have been noted. It also adds to delay. If no such 
appeal is permitted, the accused will, if she is convicted, have to go through 
with an appeal or review application in any event. 

In conclusion, we submit that the pre-trial motion to suppress model is not 
the ideal one to incorporate into South African law. 

AN ASSESSOR MODEL 

A rather novel procedure, here called the assessor model, has been suggested 
to avoid the need to take matters out of the trial court's hands when dealing 
with constitutional issues.1.71i The model does not reIDUV~ ale matter from the 
trial court, but in fact calls for the participation of the presiding officer in 
settling issues. The moment the accused in our exnmple raises her objection 
to the evidence, the magistrate will stop the trial. With the assistance of both 
parties; a constitutional question is formulated and both the accused and the 
state may then each nominate an am;essor. The serVices of the assessor:; arc 
obtained, the trial resumes before the magistrate and the two assessors and 
argument is heard from both parties during a 'trial within a trial' on the stated 
question alone. After argument the court decides the issue on a simple 
majority vote by the magistrate and the· assessors. The assessors are 
discbarged and the · .. .dal continues. 

... ,: . : . ~ • '!,' ~ .; 
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The major advantage of this model, in our view, is that the matter is not 
removed from the trial court. Trial magistrates and judges will accordingly 
be regarded as part of the solution and not the cause of all the trouble by their 
making a potential unconstitutional finding in the first place. Involving trial 
magistrates and judges may contribute towards the growth of a culture of 
human rights and constitutionalism at grass roots level. The model moreover 
does not call for the implementation of a new process, with all the 
administrative red tape and costs associated with its creation. Assessors are 
called in on an ad hoc basis for Il specifio purpose, making the model more 
flexible than any of the other models mentioned so far. The costs of obtaining 
the services of two assessors for a day or two ar~ far less than that of the 
other models, oven if they are highly .. qu.alified lawyers. .. 

Unfortunately, the model also suffers from shortcomings. First, the 
decision will once again have to be subject to appeal and review in the normal 
course so that one may well ask what has been saved in the end. After the 
expense of calling in two assessors and extensive argument from both sides the 
accused may still decide to take the decision on interlocutory appeal {if it ·is 
possible) or wait for the end of the' trial to exercise the normal remedies 
available to him. .. 

Second, this model may lead to rumours and perceptions that an accused 
can never obtain a ruling in his favour. The magistrate or judge and state
appointed assessors mlly be perceived to come from the same stable with the 
result that, in the end, most decisions will be in favour of the state, ultimately 
all decisions to be taken on appeal anyway. One way to avoid this would be 
to allow nominations only from a list of approved assessors. Such lists, 
however, are quagmires, fraught with potential for dispute, mistrust and 
conflict. 

The common denominator of all three models discussed thus far is that 
they suffer from a lack of finality. Constitutional panels are merely gate
kccping institutions for interlocutory appeal or review procedures; decisions 
taken during pre-trial motions are appealable in the normal course, as are 
those taken by assessors. Inexpensive and speedy as they may be; they will 
end up being just another obstacle in the way of the final resolution of 
constitutional issues. Interlocutory appeals are not unknown in South African 
criminal procedure, and as we have seen,2T1 our courts have developed fairly 
clear principles for their application. To introduce an unfamiliar: process to 
deal with a very new and unfamiliar constitution with all the growing pains 
and time-consuming fine-tuning associated with it, is in our view, not 
recommendable. A proper system of interlocutory approach remains for us 
the preferable management solution to constitutional issues arising in criminal 

.... ~ \ . 
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procedure once a Bill of Rights hoo been introduced. We prooeed to discuss 
our proposed approach. 
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CHAPTER VI 

"" ,THE PROPOSED SOLUTION: 
INTERLOCUTORY CONSTITUTIONAL REMEDIES 

Society invests economic reoources to operate a criminal justice system. It 
therefore has a direct and substantial economic interest in the efficient 
operation of system. 

One factor that affects the economic efficiency of the criminal justice 
system, is t!1e time at which appeal or review is allowed. For this reason our 
courts have in the past been reluctant to allow interlocutory approaches?~ 
If criminal defendants were permitted to appeal every adverse order before 
proceeding with the trial, resources would be enormously strained and trials 
would be significantly prolonged. The reluctance to permit interlocutory 
appeals produces a more economic resolution of the vast majority of criminal 
cases. 

However, cases such as ~279 and Sheehama280" clearly illustrate that 
societal resources could be saved in oome criminal cases, where the cost of an 
interlocutory appeal would be far smaller than the cost of not permitting such 
an appeal. To mitigate the harshness and occasional absurdity of the general 
rule; our courts have developed a more pragmatic approach to appealability. 
In Malinde the Appellate Division was speaking the language of pragmatism 
when it referred to a balance of divergent interests and considerations of 
convenience as factors to be taken into account, concluding that interlocutory 
approaches ohould be allowed if such an appeal would dispose of the matter 
and result in a net saving of time and money. 281 We submit that this approach 
is commendable and that it should be expanded upon to facilitate interlocutory 
approaches in cases of constitutional objections in criminal trials. In this 
regard, we believe that American experience with interlocutory appeals and 
its principles discussed above282 is helpful. " 

Before we embark upon a final statement of our recommendations, we 
should sound a note of caution. Any model proposed for the management of 
constitutional issues which does not take into account that the vast majority of 
accused persons in this country are unrepresented at trial, would be unrealistic. 
To propose a solution to the dilemma does not fall within the scope of this 
article, We hope that the problem, which has crisis proportions, will be 
addressed by the drafters of a final Bill of Rights. For the purposes at hand 
wo shall make suggestions for the management of the constitutional rights of 
the unrepresented accused as well. These may in future eiUier be incorporated 
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into a system aimed at providing legal representation to the criminal defendant 
or replaced by another, more appropriate modeL For convenience sake, we 
shall first propose a model for the represented accused and thereafter adapt 
this model to the unrepresented criminal defendant. We do not pretend that 
our proposals are perfect. A model is just that; a model, which in actual 
practice may need many adjustments. 

It is proposed that the recommendations of the South African Law 
Commission283 on the separate adjudication of disputes be incorporated into 
our criminal procedure as soon as possible. Statutory provision for such a 
procedure is long overdue and our courts should have no difficulty in applying 
it. To return to the accused in our fictitious example above:284 as soon as 
he raises his constitutional objection, the magistrate decides the issue during 
a separate hearing. If the ruling is in his favour, the state has to decide 
whether to continue without the excluded evidence or to withdraw the charges 
against the accused. If the decision is against him; the defendant has to decide 
whether to accept the ruling or to appeal. 

If he decides to appeal he informs the court of his decision. The appeal 
is not automatic, however. The trial court must certify that it is of the 
opinion that the order in question deals with a fundamental constitutional right 
of the accused, about which there is sufficilmt uncertainty to warrant early 
resolution at higher level; an immediate appeal from the order may 
substantially ruivance the ultimate completion of the criminal case, If the trial 
court so certifies, the matter is postponed and the constitutional question 
referred to the court with jurisdiction over such constitutional issues. This 
certification procedure involves the trial court in the resolution of 
constitutional disputes; an important aspect, as we pointed out above. 28S 

The primary factor to be taken into account by the trial court when 
considering certification is the danger of prejudice to the accused's 
constitutional rights as a result of delay. If this is so substantial as to outweigh 
any countervailing interest in avoiding the negative aspects of 'piecemeal' 
appeal or review, the trial court i.s obliged to refer the matter to the higher 
court. 

In determining whether early resolution of a constitutional dispute would 
substantially advance the ultimate determination of the trial, the court should 
balance the expected length and expense of the trial if the matter were to 
continue to its conclusion, against the saving in time and money that an 

. interlocutory approach may effect. This does not entail a 'thumb-sucking' 
exercise by the court; being in a position to ask both the prosecution and 
defence questions on the number of witnesses they intend calling and how long 
they expect to question a witness, the court should be able to make a close 
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estimation of the length of the trial. In this enquiry, the court should not limit 
itself to financial considerations. It should consider the likelihood that the 
order against which the appeal is sought will be reversed on appeal. Where 
there IS little room for doubt as to the correctness of the trial court'~s decision, 
the danger of wasted time, money and effort resulting' from an eventual 
reversal is greatly reduced. In other words, the iess likely it is that the trial 
court's decision will be reversed, the smaller the danger of denying justice by 
delay and the greater the likelihood of causing harm by a piecemeal higher 
approach. 

Of course it would be too much to expect the trial court to make a 
complete examination of the merits of the attempted appeal or review. As is 
the case at present with applications for leave to appeal from decisions of 
higher courts, it is suggested that the court should ask itself whether there is 
a reasonable prospect of success,286 i.e. even though the magistrate or judge 
may have no doubt as to the correctness of his decision, he should ask himself 
whether there is a reasonable prospect that the judges of the appeal will take 
a different view. 287 

After certification by the trial court, the matter is referred to either the 
appropriate division of the Supreme Court or, if a· specialised Constitutional 
Court is introduced, to that court. The trial magistrate or judge must also 
forward a copy of the trial record relating to the separate hearing as well as 
the reasons for his decision to the higher court. It is proposed that fairly strict 
time limits be set for the referral, for examples within five court days after the 
certification. 

Once the' matter reaches the court of appeal or review, that court should 
in our view also have the discretion to refuse to hear the appeal or review. 
The same factors should be considered as in the ·lower court although the 
higher court will have the advantage of being relatively more objective in its 
decision. If the higher court decides to hear the approach, strict time limits 
should again be the order of the day to ensure that the matter is settled with 
as little waste of time as possible. However, it should be kept in mind that by 
this time both the lower and higher courts have indicated that the issue is of 
sufficient importance to warrant a delay in the trial. On a balance of interests 
two courts have considered an interlocutory approach appropriate; the finality 
rule accordingly gives way to the need to resolve an important constitutional 
issue speedily. If the higher court on the other hand, refuses to hear the 
appeal or review, it refers the matter back to the lower court and may issue 
instructions on the further conduct of the trial. 

If the trial coun in the first instance refuses to certify the issue, it is 
suggested that the accused sh~u1d still have recourse to a higher court. In this 

. : ~ ... ... 

49 . 



regard the proposed constitutional.panels come into play.288 Although we 
argued that the panels are not appropriate as a model for the management of 
constitutional objections in criminal trials,281) we nevertheless feel that the 
need for a 'keeper of the gate' mechanism to guard against trivial and 
frivolous complaints must be denied: Therefore, if the trial magistrate or 
judge refuses certification and the accused wishes to continue her pursuit, it 
is suggested that she lodge a complaint against the refusal with the panel in 
the jurisdictional area of the trial court. The trial court is informed of this and 
the presiding officer should once again dispatch the record pertaining to the 
separate hearing and the reasons for his ruling to the panel within five court 
days of being notified of the accused's intention to approach the panel. Being 
the complainant, the accused has the opportunity to file an affidavit or merely 
a letter stating the reasons for his complaint and requesting the reception of the 
objection and the referral thereof to the appropriate court as an interlocutory 
appeal. The state may make written representations to the panel within five 
court days of being notified of the complaint. The panel then has five court 
days within which to decide on the viability (admissibility) of the objection. 

To avoid this method being used as a delaying tactic, the trial court's 
proceedings as such are not stayed pending the panel's decision, but judgment 
is not given nor is sentence imposed before the panel's decision has been made 
known. If the panel resolves to admit the objection, the trial court's 
proceedings are suspended as if it had certified the issue for interlocutory 
appeal. The matter is then referred to the court of appeal or review which 
once again has a discretion to hear the issue or refer it back to the trial court 
with instructions on the further conduct of the trial. . 

If the panel refuses the complaint, it refers the matter back to the trial 
court and may, in appropriate circumstances, also impose a fine on the 
complainant and/or hold her liable for costs. This will serve to discourage 
groundless approaches. Since the trial had not been postponed, there has been 
a minimum waste of resources and time. 

One final safety mechanism to be incorporated is designed to address the 
following situation: The magistrate or judge refuses to certify the issue and the 
accused acquiesces. At a later stage, when the matter either goes on automatic 
review (as is the case with certain lower court sentences2~ or ordinary. 
review or appeal, it appears that the magistrate or judge had intentionally 
(malo. Me) or negligently refused certifica~on of the issue for interlocutory 
approach. We propose that the higher court should now have the power to set 
the proceedings and sentence of the trial court aside and, in appropriate cases, 
award compensation to the convicted person. This may seem unorthodox but 
we submit that the potential of such a drastic reprimand hanging over the head 

50 



~ 

I 

'.' -:. ~. ~ .". -, .: <, 

of the trial magistrate or judge like Damocles's sword is necessary to ensure 
that constitutional issues are dealt with seriously and responsibly· by our lower 
courts, especially in the initial phases of a new dispensation when a human 
rights cum constitutionalism cum Bill of Rights 'culture' still has to be 
established in South African legal philosophy and practice. 

We believe that this model is preferable inter alia due to the fact that it 
involves the trial court in the decision to allow or refuse interlocutory appeals 
or review, thus avoiding alienating exactly those upon whom we shall have to 
rely to deal with a new constitution on a daily basis and foster the much
needed 'culture of human rights'. If we are ever to reach the stage where we 
can safely trust our courts in a new dispensation to deal with human rights 
issues seriously, responsibly and with the necessary passion, we cannot afford 
to create perceptions of a moralising and patronising attitude by removing 
constitutional issues from the exact forum where they are voiced for the first 
time for fear of the court's 'inability' or 'incompetence' to deal with these 
issues. In our view, every magistrate and judge should be a part of the 
development of constitutional litigation right from the start. We should 
courageously put trust in the willingness and competence of our courts to adapt 
to a new dispensation and help make it work. 

We finally have to deal with the very difficult issue of the unrepresented 
criminal defendant who does not have a lawyer to initiate constitutional attacks 
against infringements of his client's fundamental rights. Human rights issues 
will, by their nature, not be naturally or easily apparent to the average 
criminal defendant. Informing the accused of his rights at the start of the trial 
will have very little effect. What should be done? Hand the accused a copy 
of the Bill of Rights when he is charged, knowing full well that the language 
of statutes is not the most 'user friendly' and accessible to the public? We 
trust, perhaps naively, that the crisis which we are currently experiencing with 
legal representation will soon be effectively addressed through the 
implementation of a proper public defence system and other legal aid 
mechanisms - but until then, we. venture the following suggestions to deal 

, with the unrepresented accused in matters where constitutional issues emerge. 
It seems to be broadly accepted that a Bill of Rights will not be worth 

much if the basic, social, educational, economic and welfare rights enunciated 
therein are not respected and effectively enforced. In this regard it has been 
proposed that parliament should establish a 'watchdog' body, called the 
Human Rights, Commission, to promote observance of the Bill of Rights. 291 

. 

Such a commission should 'have the right to establish agencies for investigating 
instances and patterrn> of violation of the bill, to receive complaints and bring 
proceedings in court where applicable, and to monitor proposed legislation. 
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We believe that such a commission could playa vital role in ensuring that the 
aims and ideals of the Bill are realised. For this reason the composition, 
infrastructure and budget of the commission will be crucial. Extreme care 
should be taken to ensure that it has legitimacy and the respect of the 
community at large. We assume that this will be achieved. 

We propose that the commission should have the power: to appoint legal 
representation in appropriate cases. Let us assume that in our fictitious 
example, where during a criminal trial in the magistrate's court a constitutional 
point arises, our accused is not represented by a lawyer. We believe that the 
magistrate should be under a statutory duty to notify the local branch of the 
Human Rights Commission immediately of the nature of the issue. The 
commission then has the power to appoint legal representation for the accused 
for the pur:poses of a separate hearing of the issue. The commission may draw 
upon the services of lawyers from its own ranks or the ranks of the local bar, 
attorneys, legal aid centres or law academies. 

From this point 'on the trial will continue as previously described with the 
unrepresented accused now having the advantage of legal representation. If 
the matter proceeds to a higher court for interlocutory proceedings, it is 
proposed that the management of the approach be left in the hands of the 
Human Rights Commission who will provide the services of its infrastructure 
and decide on the representation of the accused as well as the conduct and 
management of the appeal or review. 

It should again be emphasised- that this would merely be a temporary 
solution since it has definite shortcomings. For one, the legal representative 
will enter the trial at a stage when it may already have been in progress for 
some time. It may be countered that the lawyer is only there for the pur:poses 
of the separate hearing and that if a proper question to be decided is 
formulated for this purpose there will be very little prejudice, if any, to the 
accused. However, we concede that there is no real substitute for legal 
representation from start to finish of a trial, and up to the final appeal or 
review. 

Another shortcoming may be our assumption that the trial court will mero 
motu note potential constitutional infringements. We have to concede that 
without the balancing effect of defence counsel from the outset, it may be all 
·too easy for both the court and the state to overlook the existence of such 
issues. This problem may be obviated by strict measures analogous to those 
proposed above in the case of the represented accused when an objection is not 
certified by the trial court.292 If a constitutional issue emerges on automatic 
review or ordinary appeal or review, and the higher court believes that it 
should reasonably have been noticed by the lower court, the higher court may 
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set the conviction and sentence aside and order compensation to be paid to the 
convicted accused. The strictness of this measure could ensure careful 
consideration of all issues by trial courts which will, in tum, lead to a respect 
for constitutionally. guaranteed rights and freedoms. 

CONCLUSiON 

South African society is currently undergoing fundamental and radical change. 
It may be described as a controlled revolution Of drastic ovolution although; 
sadly, the term bloody revolution becomes morc appropriate daily as \ye 
struggle forward in our quest for a just, responsible and, above all, peaceful 
society. This {r)evolution affects every aspect of every individual's daily 
existence: social, political, cultural and economic. 

Our criminal justice system will not escape this transition. In fact, its role 
will become increasingly important since, with the advent of tho Bill of Rights; 
it will be entrusted with a new duty to protect the individual in terms of the 
Bill of Rights against state action which deprives him of his constitutionally 
guaranteed rights. In these uncertain, yet exciting times, many are tempted 
to say that, in ridding ourselves of the shackles of apartheid, we should also 
get rid of its institutions. However, we should take care not to cast the baby 
out with the bathwater. It is our belief that the existing criminal justice system 
has most of what is required to deal with a new constitution. A proper system 
of interlocutory appeals as we propose in this report, which should be 
statutorily accommodated, will in our view prove the most cost-effective 
solution to the management of constitutional issues in criminal trials. 
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